INDEX. 


ABSENTEE, 


1. No judgment can be rendered against 
an absentee, where no property of his has 
been attached, and he’has not personally 
appeared. The appointment of a curator 
ad hoc cannot give jurisdiction. Augusta 
Insurance Company v. Morton, 417. 

2. A minor, whose father is dead and 
who resides with his mother in another 
State, is properly represented by a curator 
ad hoc, in an action in which it is prayed 
that he may be joined as one of the plain- 
tiffs, when his mother has never been con- 
firmed or sworn as his tutrix, and he is un- 
represented here or elsewhere by any tutor 
or guardian. C. C.116. Until her confir- 
mation and oath as tutrix, the mother was 
incapable of representing him. C, C. 328. 
Petrie v. Wofford, 562. 


See Apprreat, 17. ATTACHMENT, 9. 
ABSENT HEIRS. 
See Successions, 9. 


ACTION. 


Actions do not abate by the death of the 
parties. C.P. 21,361. Hawkins v. Dar- 
test, 547. 


See Hrrotnecary Action. JupaMenrt, 
Ill. Prrirory Action. Possrssory 
Action. Saxe, 17, 25. 


ADMINISTRATOR. 
See Successions, V. 


AGENT. 
See MAnparTe. 


AMENDMENT. 


See AppreaL, 31. PLEApDINe. 
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AMICABLE DEMAND. 


The failure to make an amicable demand 
is no ground for dismissing the proceedings, 
and nobar to a recovery; and unless the 
want of such demand be pleaded in limine 
litis, proof that it was not made is not re- 
quired. Dubuch v. Wildermuth, 407. 


See Execurory Process, 5. 


ANSWER. 


See Purapine, II. 


APPEAL. 


See Criminat Law, 5, 6, 33, 34. To- 


TORSHIP, 3. 
. 


I. Will lie When. 


1. An appeal must be dismissed where 
the record does not show that the amount 
in dispute exceeds three hundred dollars. 
Spangenberg v. Bigelow, 70. 

2. Where a plaintiff who had appealed 
from a judgment rendered in his favor but 
for a less amountthan he claimed, execut- 
ing a bond with surety for the costs only, 
subsequently causes a fi. fa. to be issued 
against the defendant, it will be considered 
a voluntary execution of the judgment and 
an abandonment of the appeal. C. P. 567. 
Campbell v. Orillion, 115. 

3. An appeal must be dismissed, where 
the judgment from which it was taken was 
not final, nor such a ove as could cause an 
irreparable injury. Bailey v. Sims, 217. 

4. Where after obtaining an order allow- 
ing an appeal, the appellant fails to give 
bond or surety and abandons his appeal, he 
cannot afterwards renew it. C. P. 504. 
Jenkins v. Bonds, 339. 

5. Where a creditor, who had obtained 
judgment against his debtor in an action 
commenced by attachment and in which the 
property was bonded by the latter, after a 
return of a fi. fa. unsatisfied, takes a rule 
| against the surety in the bond to show cause 
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why he should not be condemned to.pay 
the debt, and appeals from a judgment dis- 
missing his rule, his subsequently issuing 
‘an alias fi. fa. will not be considered a vo- 
luntary execution of the judgment, autho- 
yizing the dismissal of the appeal. The 
judgment from which the appeal was taken 
3s wholly distinct from that rendered in the 
principal cause, and in which the fi. fa. 
was issued. Clements v. Cassily, 358. 

6. Where a judgment has been render- 
ed without citation, the party agrieved is 
not restricted to an action of nullity, but 
may be relieved on appeal. C. P. 608, 
609. First Municipality v. Christ Church, 
453. 

7. Where an injunction, arresting the 
sale of property seized under a fi. fa. is 
dissolved on motion as to a portion of the 
property, but, after a trial on the merits 
subsequently had, is maintained as to the 
remainder, the ereditor will not, by exe- 
euting his fi. fa. against the portion as to 
which the injunction was dissolved, deprive 
himself of the right to appeal from the sub- 
sequent decree perpetuating the injunction 
a the remaining portion. Mitchell v. 

, 593. 

8. The jurisdiction of the Supreme 
Court as to fines under $300 in amount, 
imposed by municipal corporations, is limit- 
ed to cases in which the censtitutionality or 
dagality of the fine is contested. Ex parte 

8, 693. 

9. Where a judgment rendered in favor 
of the defendants, in an action to set aside 
an adjudication made ata sheriff’s sale, and 
dissolving an injunction restraining the she- 
riff from putting the purchaser in posses- 
sion, is affirmed on appeal; and the purcha- 
ser afterwards, before taking out a writ of 
possession, takes a rule on a third person, 
who is alleged to detain the property un- 
lawfully, to show cause why a writ of pos- 
session should not issue, and the rule is 
made absolute on the failure to answer, the 
defendant in the rule cannot be relieved by 
appealing from a judgment refusing him a 
re-hearing of the rule, which was asked for 
on the ground of the pendency of an action 
between himself and the purchaser for the 
property. There can be no objection to 
the issuing of the writ; but if it be attempt- 
ed to be executed adversely to the right of 
the appellant, he must resort to his remedy 


a ordinary cases. Jacobsv. Augustin, 


See Courts, 5. 


Il. Parties. 
1@. The rule that all the parties toa 


judgment from which an appeal is taken 


must be made parties to the appeal, is only 
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deviated from in the case of merely nominal 
parties, who are without interest. Gibson 
v. Selb » Sat. 

1l. ere, on dissolving an injunction, 
judgment was rendered against the plaintiff 
and his surety in solido for interest and 
damages, and the former appeals, the latter 
must be cited as an appellee, or the appeal 
must be dismissed. He is not a merely no- 
minal party. Jb. 

12. The judgment of a court of the first 
instance, rendered in ar action instituted by 
the owner of a building praying for a dis- 
tribution of a balance due by him to the 
builder among the laborers and furnishers of 
materials who had presented him with their 
aceounts under the provision of the stat. of 
18 March, 1844, admitting any claimant to 
a participation in the fund, cannot be ex- 
amined on appeal, where the party dissatis- 
fied has not appealed from the decision. 
Hale v. Wills, 504. 

13. Where a judgment has been render- 
ed against one of two defendants, but in 
favor of the other, and the former appeals, 
but. asking no judgment against his co-de- 
fendant, does net make him a party to the 
appeal, and the plaintiff aequiesces in the 
judgment in favor of the latter by suffering 
it to become final without appealing there- 
from, he cannot have the appeal dismissed 
on the ground that the defendant, in whose 
favor judgment was rendered, was not made 
a party to the appeal Campbell v. Arce- 
naur, 558. 

14. Where several terms have elapsed 
since the suggestion of plaintiff’s death, 
and the making of an order authorizing the 
revival of the action in the name of her 
heirs, witheut any appearance by them or 
any one authorized to represent the succes- 
sion, the court will, on motion, order & 
dismissal of the appeal at the next term, 
unless an appearance be entered before that 
time. Martin v. Williams, 582. 

15. Where a plaintiff, after obtainin 
judgment, causes a fi. fa. to be issued, an 
propounds interrogatories to a third person 
under the stat. ef 20 March, 1839, and 
obtains a judgment against him, in case of 
an appeal by the defendant from the judg- 
ment against the person interrogated, he 
must be made a party to the appeal, or it 
will be dismissed. Being interested in the 
judgment, it can neither be affirmed nor 
reversed without giving him an epportunity 
of being heard. Copley v. Snow, 623. 


Ill. Bond and Surety. 


16. The surety on an appeal bond will 
not be discharged by the failure of the Su- 
preme Court to affirm for its whole amount, 
a judgment rendered below in favor of the 
appellee. The surety is bound for “ what- 
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ever judgment may be rendered against the 
appellant.” C. P. 579, 596. Per Curi- 
am: If any portion of the appellee’s de- 
mand be sustained by a judgment of the 
Supreme Court, the surety remains bound. 
Diamond v. Petit, 37. 

17. Notice of a rule, taken against the 
surety on an appeal bond to show cause why 
he should not be condemned to pay the 
amount for which judgment was rendered 
against his principal, must be served on him, 
if a resident of the State, personally or at 
his domicil; if absent, but represented by 
anattorney in fact, service should be made 
on the attorney in fact, and the record should 
exhibit his authority. In neither case would 
service on a curator ad hoc be sufficient. 


18. Where a suspensive appeal is allow- 
ed to a party, on his giving bond, with sure- 
ty, in a certain amount, and the surety does 
not sign the bond, but writes on the back of 
it: ** I am surety for the appellant for costs 
only on the within appeal bond, but not for 
the principal,” the appeal must be dismiss- 
ed for want of a sufficient bond. Driggs 
v. Ballard, 135. 

19. Where plaintiff enjoins the execu- 
tion of a judgment at the same time that 
he sues to annul it, and, on a judgment 
being rendered dissolving the injunction 
with damages and interest, appeals there- 
from, giving bond with surety to pay such 
judgment as may be rendered on the ap- 
peal, the surety will be bound, in case of 
the judgment being affirmed, only for the 
damages, interest, and costs of the action of 
nullity, and not for the amount of the ori- 
ginal judgment. Greiner v. Prendergast, 
389. 

20. Where on a suspensive appeal taken 
by the plaintitf from a judgment rendered | 
against him, the condition of the bond was, 
‘*that the appellant shall prosecute his 
appeal, and shall satisfy whatever judgment 
may be rendered against him, or that the 
same shall be satisfied out of the proceeds 
of the sale of his estate, if he be cast on 
the appeal, otherwise that the sureties shall 
be liable in his place,” and the judgment on 
appeal merely decrees the appellant to be 
the slave of the appellee and gives the lat- 
ter her costs, the sureties in the appeal 
bond cannot be made liable, in an action on 
the bond, in damages, for any injury sus- 
tained by the master from the loss of the 
services of the slave. The terms of the 
bond do not cover such a loss, and the liabi- 
lity of the surety cannot be extended. In 
such acase the judgment would be satisfied 
by delivering the slave and paying the costs ; 
and the sureties cannot be made liable for 
the non-delivery of the slave, without hav- 





ing previously been put in default. * Cart. 
wright v. Mc Millen, 685. 
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IV. Citation of Appellee. 


21. An appeal applied for by motion at a 
term succeeding that at which the judg- 
ment was rendered, will not be dismissed or 
the ground that the application should have 
been by petition in the ordinary form, and 
not by motion; but in such a case the ap- 
pellee must be duly cited. Citation is only 
dispensed with when the motion is made at 
the term at which the judgment was ren- 
dered, the,opposite party being, by a fiction 
of law, considered as then incourt. Stats. 
20 March, 1839, 8. 19. 22 March, 1843, s. 
1. St. Avid v. Pichot, 6. 

22. Where an appeal is obtained on mo- 
tion at a term subsequent to that at which 
judgment was rendered, and the appellant 
neglects to direet the clerk to issue a cita- 
tion, and none is issued, the omission must 
be considered as imputable to the appellant 
and not to the clerk, and the former will not 
be entitled, under sec. 19 of the stat. of 20 
March, 1839, to time to correct the error. 


Ib. 

23. Where an appellee, by his attorney, 
writes at the foot of a petition for an appeal 
and of the order granting it, the words, 
** Service accepted,”’ it will include a waiver 
of citation. Hill v. Bowden, 258. 

24. The fact that the appellee himself, as 
a judge, granted the appeal, will not, when 
in the order granting the appeal he express- 
ly declines to waive any of his personal 
rights as a litigant, excuse the omission to 
cite him, Gibson v. Selby, 317. 

25. Where in the petition for an appeal 
there is no prayer for the citation of any 
appellee, the omission to issue citations will 
not be egnsidered as negligence on the part 
of the clerk. 


See Attorney at Law, 4. 


V. Record. 


26. Where further time has been allow- 
ed to an appellant to bring up the transcript, 
but it is nut filed within the time thus al- 
lowed, and no further extension is obtained, 
but the transcript is subsequently filed, the 
appeal must, on motion, be dismissed, C. 
P. 883, 884, 885. Copley v. Routh, 189. 

27. Facts which appear in the record on- 
ly from a statement in the opinion of the 
inferior judge that they were proved, are 
not in evidence. The evidence itself must 
be produced. Lee v. Bennett, 218. 

28. Where the record of appeal is not 
filed within three judicial days after the 
return day, and no extension of time has 
been obtained, the appeal must be dismiss- 
ed, if required by the appellee. C. P. 585, 
590. New Orleans and Carrollion Railroad 
Co. v. Hood, 226. Penney v. Sommerville, 
668. 
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29. Where, through the neglect of an 
attorney, the record of appeal is not fil- 
ed, nor avy application for further time 
made, within three judicial days after the 
return day, the party cannot be relieved. 
The statute of 20 March, 1839, s. 19, was 
intended to relieve appellants, in certain ca- 


ses, from the neglect of persons not in law- 


representing them, such as clerks and she- 
riffs; but the fault of the attorney must be 
deemed to be the fault of the client. Du- 
eournau v. Levistones, 245. ; 

30. The appeal must be dismissed where 
the certificate of the clerk merely states 
** that the transcript contains a true, perfect, 
and correct transcript of all the records, 
documents, and proceedings had in the 
cause, now on file in the clerk’s office.” 
Carpenter v. Reynolds, 592. 


VI. Answer of Appellee. 


31. Where the answer of an appellee 
praying for anamend:nent of the judgment 
is not filed until the day fixed for the argu- 
ment of the case, no amendment can be 
made. C. P. 890. Riley v. Hart, 186. 


VII. Motion to Dismiss- 


32. A motion to dismiss on the ground of 
informality in the mode of bringing up an 
appeal, must be made within three judicial 
days after the filing of therecord. Hall v. 
Nevill, 326. 


VIII. Judgment on Appeal. 


33. A judgment allowing ten dollars for 
notarial copies offered in evidence, though 
not sustained by proof of the payment of 
so much, will not be reversed merely on that 
account. Aliter, where the attention of 
the lower court was specifically called to 
the charge as an exorbitant one, and it re- 
fused to correct it. Bunk of Louisiana v. 
Lawless, 129. 

34. A judgment will not be reversed for 
an error in condemning a party to pay a 
smail portion of the costs, for which he was 
not liable, unless it be shown that the error 
was brought to the notice of the lower court, 
and that it refused to correct it. McMul- 
len v. Jewell, 139. 

35. A case will be remanded for further 
proceedings, where the irregularities in the 
mode of conducting it are such as to render 
it pecessary in order to secure the rights of 
the litigants. Exehange Bank v. Yorke, 155. 

36. Where the judgment of the court 
appears to have done justice between the 
parties, any error of the judge as to the le- 
gal principles which he applied to the case 
will be disregarded. Cheevy v. Cummings, 
163. 
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37. Objections to the forms of proceed- 
ings, made for the first time after appeal, 
will be considered as having been waived, 
where the party by whom they are set up 
can suffer no injury thereby. Brown vy, 
Union Insurance Company, 177. 

38. The verdict of a jury on a question 
of fraud will not be set aside but for mani- 
fest error. Slidell v. Rightor, 199. 

39. Though a bill of exceptions have been 
taken to the exclusion of testimony, if the 
testimony be not appended to the bill nor 
brought up with the record, and the bill sets- 
forth no fact sworn to by the witness, nor 
shows in what respect the testimony was 
important. the court, being unable to deter- 
mine if the testimony was material, will not 
remand the cause. C.P.488. Succession 
of Gray, 443. 

40. A case will not be remanded for fur- 
ther proceedings where there is an utter 
absence of legal service of citation. First 
Municipality v. Christ Church, 453. 


ATTACHMENT. 
I. Will lie When. 


1. Defendant consigned tobacco to 
his factors in New Orleans, with directions 
to forward it to G. in Liverpool, and to 
send the bill of lading to M., defendant's 
agent in New York, and draw on M. for the 
expenses and for a certain sum to be placed 
to defendant's credit. A few days after de- 
fendant wrote to G., advising him that he 
had shipped the tobacco to his factors in 
New Orleans, to be reshipped to him, and 
of his having drawn on him, in favor of M., 
for acertain sum. ‘T'wo days after defend- 
ant wrote, plaintiffs attaohed the tobacco in 
New Orleans. Defendant's draft was for- 
warded to M., and with it a duplicate 
ef the bill of lading under whieh the 
tobacco was consigned to defendant’s fac- 
tors in New Orleans. The draft was nego- 
tiated by M., and carried to the tredit of the 
defendant, in payment of whose drafts 
a portion of the proceeds was disbur- 
sed. ‘The draft was subsequently ac- 
cepted and paid by G. When M. heard of 
the attachment he remitted the balance of 
the proceeds of the draft to G., who inter- 
vened in the action, claiming the portion of 
the bill not covered by the remittance from 
M., with commissons and interest. Plain- 
tiffs appealed from a judgment ordering the 
claim of the intervenor to be paid by pref- 
erence to theif attachment. Held, that no 
possession of the property vested in M. or 
G., by the transmission and receipt of the 
duplicate bill of lading, it having been made 
in favor of the defendant’s factors, neither 
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M. nor G. being named in it; that the ob- 
ject of defendant in transmitting it, was, to 
fortify his representation that he had ship- 
ped to his factors, with orders to reship to 
G.; that, in accepting the draft, G. acted 
on the faith of defendant’s representations 
and promise that the tobacco should go for- 
ward, aud not upon any possession, for there 
was none; that defendant never Jost, in a 
legal sense, his control over the tobacco, 
either as to his creditors or third persons, 
‘the consignees in New Orleans being his 
agents, and their possession his, they nev- 
er having been the agents of the interve- 
nor; that, at the date of the attachment, 
the intervenor had acquired no constructive 
possession nor privilege; and that the to- 
bacco was subject to plaintiffs’ attachment. 
Aliter, had the consignees in New Orleans 


written to G. or M., and advised them of 


the receipt of the orders, and of their in- 
tention to fulfil them, and the parties had 
acted on such advice, or, perhaps, had the 
consignees known that the draft on G. had 
gone forward; for an agent is not chargea- 
ble for a breach of orders, if bis compliance 
would have been a fraud upon others. Gvod- 
hue v. M’ Clarty, 56. 

2. Where the owner of property has lost 
his control over it, and cannot change its 
destination, his creditors eannot attach ; but 
whenever the owner can sell and deliver, 
the creditors may seize. 
78. 

3. An attachment will not lie in an action 
for damages ex deliclo. Greiner v. Pren- 
dergast, 376° Swagar v. Pierce, 435. 

4. Merchandize sold on a credit, for the 
price of which the notes of the purchaser 
had been received, or contracted to be sold 
for cash, where the price had not been actu- 
ally paid, while still ia the possession of the 
vendors, is liable to attachment for their 
debts. C.C. 1917. Leev. Bullard, 462. 


Il. Order allowing, Affidavit, Bond &c. 


5. An attachment will be set aside where 
there is either no previous order authori- 
zing it to be issued, or no affidavit of the 
facts necessary to authorize the granting of 
an order, or no bond as required by law. 
C. C, 239, 243, 245. Erwin v. Commercial 
aud Railroad Bank, 186. 

6. An attachment must be dissolved, 
where a bond has not been given * exceed- 
ing by one-half the amount which the plain- 
tiff claims,” as required by art. 245 of the 
Code of Practice. And where the amount 
claimed is a sum, with interest, at a rate 
named, from a certain date, the amount of 
the bond must exceed by one-half the prin- 
cipal and interest due at the commence- 
ment of the action. Where a certain sum 
is claimed with interest, but. neither the 


Oliver v. Lake, | 
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rate of interest, vor the time from which it 
ran, are specified, the claim for interest 
may be disregarded in fixing the amount of 
the bond. Planters Bank v. Byrne, 687. 


Ill. Service. 


7. A judgment cannot be attached by a 
seizure in the hands of the clerk of the 
court by which it was rendered, who is 
merely a keeper of its records, having no 
| legal possession of, or controlover it, Dal- 
\ey v. Cunningham, 55. 

8. Where an attachment has been levied, 
by seizing in the hands of a person alleged 
to be the agent of a judgment debtor of de- 
fendant, the amount due to the defendant, 
plaintiff must show the existence of the 
judgment attached, the absence of the judg- 
ment debtor, and the agency of the person 
in whose hands the seizure was made, in 
order to establish legal service of the at- 
jtachment. Jb. 

9. Where a curator appointed to repre- 
| sent an absentee against whom a suit had 
; been instituted, excepts to the jurisdiction 
of the court on the ground that, no property 
of the defendant's had been attached and 
/no personal service of process made, the 
| petition must be dismissed. Peterson v. 
| McRae, 101. 

10. Negotiable notes can be attached on- 
ly by taking actual possession of them, or 
by seizing them in the hands of a third per- 
son who holds them for the use of the de- 
fendant in attachment. Erwin v. Commer- 
cial and Railroad Bank, 186. 








IV. Privilege. 


11. An attachment gives a privilege to 
the creditor on the property attached. C. 
P. 264, 265. An attachment is given with 
express reference to a future judgment and 
an execution thereon; and the seizure un- 
der the execution relates back to the date 
of the attacement, and gives effect to the 
privilege from that time. And where sev- 
eral attachménts are levied on the same 
| property on the same day, though at dif- 
ferent times, the order of the seizure de- 
termines the right of priority. C. P. 723. 
Tufts v. Carradine, 430. 

12. The general rule that the law ad- 
mits of no fractions of a day, is subject to 
numerous exceptions. There are cases in 
which the law expressly forbids the differ- 
ent hours of the same day from being re- 
cognized as affecting the rights of parties ; 
but the prohibition must be confined to the 
cases enumerated. bd. 


V. Costs. 
13. Where ‘an attachment is set aside, 














726 


the costs must be paid by the plaintifl. The 
sheriff has no right to retain the property, 
until his costs are paid; and when he re- 
fuses to deliver it to the defendant under 
such a pretext. he will be answerable for 
any injury the latter may sustain thereby. 
Green v. Garcia, 702. 


ATTORNEY AT LAW. 


1. A contract between an attorney and 
client, by which the latter agrees to give to 
the former one-third of the judgment to 
be recovered, is void uilder the stat. of 31 
March, 1808, s. 4. Morgan v. Driggs, 
124. 

2. No recovery can be had in an action on 
a contract by which defendant stipulated to 
pay a certain amount for services to be ren- 
dered by an attorney in a suit then about to 
be commenced, where there is no allega- 
tion that the attorney had fulfilled his part of 
the contract. J6, 

3. An attorney at law, in whose hands a 
note has been placed for collection, has no 
power, by an agreement made out of court, 
to give an extension of time to the princi- 
pal obligor, where the immediate legal con- 
sequence would be, if the act were valid, to 
release the sureties on the note. Roberts 
v. Smith, 205. 

4. Acceptance of service of a petition of 
appeal by an attorney at law will be pre- 
sumed to have been authorized by his client, 
unless the latter, by his éwn affidavit or 
otherwise, shows that the attorney tran- 
scended his authority. Hill v. Bowden, 
258. 

5. Where an attorney presents a claim 
for professional services, and payment is 
refused, he cannot recover a larger amount 
for the same services, unless the first claim 
be shown to have been made inerrror. He 
will be concluded by his first claim. Suc- 
cession of Flower, 292. 

6. Article 71 of the constitution, which 
= any court from making ‘any al- 

wance by way of fee or compensation in 
any suit or proceedings, except for the pay- 
ment of such fees to ministerial officers as 
may be established by law’’,does not effect the 
right of an attorney or counsellor to recover 
the value of his services in an action, or in 
any other legal mode in which the parties 
may present the claim for adjudication. 
Succession of Macarty, 517. 

7. The authority of an attorney of rec- 


ord is presumed. It cannot be impugned by 
: — suggestion. Campbell v. Arcenauz, 
8. 


8.°An attorney at law is authorized to 


receive partial payments on account of any | 
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claim put in his hands for collecton. Pick- 


ett v. Bates, 627. 


See Donations, 24. Payment, 11. Sup- 
pine, 4. Successions, 6, 14. 


BAIL. 
See Caiminaz Law, III. 


BANK. 


1. Under the stat. of 1st April. 1833, in- 
corporating the Citizens’ Bank, that bank 
was authorized to take mortgages to secure 
the repayment of stock-loans made by it. 
Citizens Bank v. Nicolas, 112. Evyssallen- 
nev. Citizens Bank, 663. 

2. The power conferred on the Board of 
Currency, by the stats. of 5 February 1842, 
s. 2, and 14 March, 1842, ss. 15, 27, 28, 29, 
of requiring that the books, papers, and min- 
utes of the proceedings of the board of 
managers and directors appointed to liqui- 
date the affairs of the Citizens Bank 
should be subject to examination by them, 
and of supervising the proseedings of the 
managers and directors, was not repealed 
by the subsequent statutes of 5 April, 1843, 
s. 8, and 6 April, 1847. Board of Curren- 
cy v. Citizens Bank, 346. 

3. Article 144 of the new constitution 
which provides that no office shall be super- 
seded by the taking effect of the constitu- 
tion, but that the laws relative to the duties 
of the several officers shall remain in full 
force though contrary to the new constitu- 
tion, and the duties thereof shall be per- 
formed by the respective officers accord ing 
to the existing laws, until the organization 
of the government under the new constitu- 
tion, and the entering into office of the new 
officers to be appoiuted under said govern- 
ment, authorized the secretary of state and 
treasurer to continue to discharge the duties 
of members of the Board of Currency af- 
ter the taking effect of the new constitution, 
though membership of the board was a civ- 
il office of emolument distinct from that of 
secretary of state or treasurer, and invul- 
ved the exercise by them, at the same time, 
of two civil offices of emolument contrary 
to article 126.of the new constitution. 
Board of Currency v. Citizens Bank—Re- 
hearing, 350. 

4. Under the stat. of 6 April, 1843, sec. 
2, the commissioners for the liquidation of 
banks were entitled to compensation at the 
rate fixed by that section, until supersed by 
the appointment of a liquidator under the 
stat. of 4 May, 1847. The salaries allow- 
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ed by the stat. of 1843, were not limited to | 
the period of four years, mentioned in sec- 

tion 25 of the stat. of 14 March, 1842. 

Matter of the Merchants Bank, 382. 


CorRPORATIONS, 1 to 4. 


BANKRUPT. 


1. A bankrupt discharged from his debts 
unber the act of Congress of 19 August, 
1841, is still bound in foro conscientia, and 
this obligation is a sufficient consideration for 
a new promise. C. C. 1752. But there 
can be no legal obligation to pay such debts 
without a new agreement, which may be 
verbal, or be proved by presumptions where 
the known fact on which the presumption 
rests draws after it the unknown fact as an 
almost necessary consequence. C.C.1810, 
2267. The presumption must be precise, 
and inapplicable to other circumstances than 
those intended to be established. Bach v. 
Cohn, 101. 

2. Where defendant sets up a discharge 
under the bankrupt law of the United States 
of 19 August, 1841, and plaintiff alleges in 
an amended petition that the discharge was 
obtained by fraud, but without sufficient 
specification, he may afterwards, in vacation, 
and without any order from the judge at 
chambers, file with the clerk a notice to the 
defendant specifying the acts of fraud in- 
teuded to be proved; and a copy of this no- 
tice, if served on defendant in time, will 
suffice ; the act of Congress of 1841, which 
controls this subject, requiring only, ‘ prior 
reasonable notice, specifying the fraud or 
concealment.” It is not necessary that the 
specification should bave formed part of an 
amended answer. Drake v. Jones, 638. 


SeeInsunction,6. Law,1. PLEADING, 2,13. 


BILLS OF EXCHANGE AND PROM- 
ISSORY NOTES. 


See Prescription, 14, 20, 26. 


I. Title to, and Transfer- 


1. Where a promissory note is lost by a 
special endorsee, payment of its amount toa 
third person who had acquired no lawful ti- 
tle to it, will be no defence to an action by 
the true owner. Hebert v. Woods, 254. 

2. Express notice is not necessary to 
charge the holder with what the law con- 
siders to be notice of any defect or infirmity 
in a note or bill, so as to let in a defence 
against a holder for value ; it is sufficient, if 
the attending circumstances are of such a 
positive and pointed character as to cast a | 
shade on the transaction, and to put the 


holder on enquiry. State Bank v. Naviga- 
tion Company, 294. 

3. Where an endorsement is by an agent, 
or person not acting in his own right, and 
there is a direct reference in the body of 
the instrument to the procuration orauthor- 
ity under which the endorsement is made, 
one who holds the instrument by virtue of 
the endorsement is charged with notice of 
the power under which it is made. So in 
an action against a municipal corporation on 
an instrument endorsed by the corporation, 
in the body of which were these words: 
‘* In conformity with the resolutions of the 
council of said municipality, bearing date 
the 29th July and 5th August last,” the hold- 
er will be held to have had notice of the 
resolutions, and his right to recover will de- 
pend on their validity, and on that of the 
acts done under them. Jb. 

4. Where a check on a banker is receiv- 
ed in payment during banking hours of the 
day on which it was drawn, in the usual 
course of business, and under circumstan- 
ces not calculated to excite suspicion, and no 
negligence is shown from which bad faith 
can be inferred, the holder may recover the 
amount against the drawer, though the 
check was lost by, or stolen from, the real 
owner. Marsh v. Small, 402. 


See Quasi-Contracts, 4. 


Il. Rights and Obligations of Parties; 


5. Where one of the makers of a joint 
note, subsequently assumes the payment of 
the whole amount, the holder will be enti- 
tled to the benefit of the assumption. C. 
C. 1884, 1896. C. P. 35. In sucha case 
it will be unnecessary to join his co-obligor 
in theaction. Bank of Louisiana v. Law- 
less, 129. 

6. The holder of a bill is allowed to 
profit by an accidental payment, though the 
drawer’s name be forged, when there has 
been an interval between payment and no- 
tice to him of the forgery, and his situation 
has been altered to his prejudice, either in 
fact or in legal presumption. The rule that 
payment by the drawee admits the genuine- 
ness of the drawer’s signature, and that the 
former is thereby legally estopped from dis- 
putiag it, is only true in this qualified sense. 
McCall v. Corning, 409. 

7. Acceptance of a bill is not an admission 
of the payee’s signature. Jb. 

8. The holder of a bill, upon which the 
payee’s endorsement is forged, cannot reco- 
ver from the acceptor, whose engagement is 
to pay according to the tenor of the bill, 
that is, to the payee himself, or his genuine 
order. Ib. 





9. A bond fide holder of a bill, of which 
the payee was a fictitious person, ignorant of 
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the fact, may recover against an acceptor bill at once, without taking advantage cf this 
who knew that the payee was a fictitions delay, is not of itself evidence of negligence 
person; but an acceptance without know- or incautiousness, in not inquiring as te the 
ledge by the acceptor of the fictitious char-' title of the holder. Wilcox v. Beal, 404. 
acter of the payee, iscompletely void. Jb. | 15. The drawee, with whom a bill has 
10. Where the holder of a bill endorses, | been left for acceptance, holds it as a depo- 
and presents it for payment to the acceptors, , sit; and the retaining of the bill in violation 
he must be considered as representing, .if| of the deposit is a species of theft. The 








not as warranting, to the acceptors, the gen- | 
uineness of the endorsement of the payee, 

and where the payee’s endorsement proves | 
to have been forged, the acceptors, who have | 

id upon a false representation, however | 
Innocent, may recover the amount from the | 
holder ; and the holder will have the same | 
remedy against his prionendorser, that the 
acceptors have against him. Jb. | 

11. Where a bill, on which the names of | 
the drawer and payee are proved to be for- | 
ged, is accepted and paid through error, to_ 
an endorsee who acted as agent of a prior 
endorser, but whose agency was not dis- 
closed at the time, the amount of the bill! 
having been paid by the first endorser to the | 
forger; and it is shown that the acceptors, | 
as soon as they ascertained the forgery, com- 
municated the fact to the holder, and de- 
manded the return of the money, before the 
latter had paid it over, which was refused, 
and the good faith of the acceptors, the 
holder, and of the principal is admitted, the 
acceptors will be entitled to recover back the 
amount so paid inerror. C. C. 2279, 2280, 
22381, 2283. Jb. 

12. An accommodation endorser of a pro- 
missory note has no right, on being sued, to 
require the previous discussion of the pro- 
perty of the drawer. Thompson v. Kelso, 
577. 

13. Where a note was made by an indivi- 
vidual, and endorsed by several persons for | 
his accommodation, to enable the maker and 
the plaintiff to carry on a partnership, and 
was delivered by the maker to his partner 
during the existenceof the partnership, the 
endorsers must be considered us mere sure- 
ties, whose obligations are limited by that of 
their principal, the maker; and, to enable 
the plaintiff to recover against one. of the 
endorsers, a settlement of the partnership 
must have been made. Johnson v. Downs, 
590. 
Ill. Presentment for Acceptance. | 





14. The object of the rule under which, 
in every instance of presentment of a bill 
for acceptance, the drawee is entitled, if he 
require it, to twenty-four hours to consider 
whether he will accept, is not to enable him 
to inquire as to the holder’s title, but to ascer. 
tain whether he have effects of the drawer, 





or the prospect of them, or other reasons for | 


honoring the bill; and the acceptance of a 


fact that the owners of the bill were indeb- 
ted to the drawee for more than its amount, 
gives the latter no semblance of a right to 
retain it. No compensation takes place under 
such circumstances. C.C. 2207. Per Cu- 
riam: A party will never be permitted to 
take advantage of his own wrong, nor to put 
his adversary in a worse position by a gross 
dereliction of duty on his part. Forsyth v. 
Martin, 514. 


IV. Presentment for Payment, Protest 
and Notice. 


16. Where a note was payable at a bank, 
proof that no funds had been placed there 
to pay the note, either at maturity or since, 
down to the time of trial, will excuse the 
omission to apply there for payment. Bent 
v. Lowe, 88. 

17. Where the record of the certificate 
of notice to an endorser of the protest of a 
note appears to have been made in the pre- 
sence of two witnesses, but it does not ap- 
pear that they signed it, the record not being 
in conformity to the statutes of 14 February, 
1821, s. 1, and 13 March, 1827, s. 1, the 
certificate will not be proof of notice, and a 
certified copy of it should not be admitted in 
evidence. Davis v. Bourgeat, 121. 

18. Where a note is payable at a particu- 
lar counting-house, notice of non-payment to 
the maker is unnecessary. Bank of Loui- 
siana v. Lawless, 129. 

19. Where a note payable st a bank is 
held by the bank itself, presentment for pay- 
ment to the bank by the notary employed to 
protest it, would be a vain formality. Bar- 
row v. Thibodauz, 131. 

20. The drawer of a bill is not entitled to 
notice of non-payment by the acceptors, 


| where the acceptance was for his accommo- 


dation, and he had undertaken to send funds 
to them with which to pay it, and failed to 
do so. (iillespiev. Cammack, 248. 

21. Where it is shown that there were 
two post-offices, one about three-and-a-half 
or four miles from the residence of the en- 
dorser of a note but on the opposite side of 
a wide and rapid river, and the other about 
six miles from his residence, butonthe same 
side of the river, and it is not proved that he 
received his letters from either exclusively 
or uniformly, notice of protest sent my mail 
directed to the latter will be good. Per 
Curiam: The plaintiffs may have fairly 
considered the latter as the most convenient, 
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and practically the nearest to the endorser's 
residence. 
272. 

22. ‘In the absence of evidence to justify 
it, the address of a notice of protest, gene- 
rally, to the parish ofthe endorser’s domicil, 
is not sofficient. Jb. 

23. The stat. of 13 March, 1827, was in- 
tended to provide a convenient and perma- 
nent mode of proof of notice of protest: but 
not to change the rules of commercial law on 
the subject of notice. Jb. 

24. It is not essential to the legality of a 
notice of protest that it should be addressed 
to the post-office at which the party was in 
the habit of receiving his letters, co nomine. 
If it be so addressed that, in the ordinary 
course of transportation by mail, it would go 
to, and be retained at, that office, itis suffi- 
cient. Ledour v. Morgan, 344. 

25. Where a notice of protest is address- 
ed according to information derived trom the 
city factor of the party notified, due diligence 
will be considered to have been used to as- 
certain the proper address. Jb, 344. 

26. Reasonable diligence to ascertain the 
residence of an endorser of a bill or note, is 
all that is necessary to excuse a failure to 
address the notice to the proper office; it is 
not required that the diligence should be 
successful. Canal Bankv. Morgan. 356. 

27. Sec. 3, of the stat. of 13 March, 1827, 
does not make it necessary that notice of 
protest should be addressed to the place 
where the note or bill was drawn, when the 
information obtained by the notary as to the 
residence of the endorser was of a charac- 
ter to create a reasonable belief of its cor- 
rectness. Ib. 

28. Though a bill was accepted for the 
accommodation of the drawer, yet if he 
have funds in the bands of the acceptor at 
maturity, though insufficient to pay the 
whole amount of the bill, he is entitled to 
notice of dishonor. It is not enough to 
relieve the holder from the necessity of 
giving notice, that the acceptance was for the 
accommodation of the drawer; there must 
be something equivalent to an express agree- 
ment to waive notice. Lacoste v. Harper, 
385. 

29. The stat. of 14 March, 1844, autho- 
rizes notaries in the city of New Orleans to 
employ deputies to make presentments, and 
demands of payment, of bills and notes. The 
words of the statute‘ in the nraking of pro- 
tests,” must be understood in an enlarged 
and popular sense, as comprehending what- 
ever is necessary to the validity of a protest. 

Citizens’ Bank v. Bry, 630. 

30. Where a deputy, appointed by a no- 
tary in the city of New Orleans, under the 
stat. of 14 March, 1844, makes demand of 
payment of a bill or note, it is not necessary 


Bank of Louisiana v. Carl, | T 


7 


: 29 
that the deputy should certify the official act. 
he notary may certify the acts of his de- 
puty, as well ashisown. Jb, 


V. Release of Parties. 


31. Where an accommodation enderser of 
a note joins in an act executed by the maker 
and holder, before the maturity of the note, 
by which certain securities are given for its 
pay ment,and the time of payment is deferred, 
declaring that he es to the arrangement, 
and holds himself Jiable for the final pay- 
ment of the note ‘as endorser or security” 
notwithstanding the postponement, and it 
does not appear from the terms of the agree- 
ment that any change was to be made in the 
obligations of the debtors adversely tothe 
creditor, the use of the words “ endorser or 
security” will notbe considered as releasing 
the endorser from the obligations of his en- 
dorsement, and binding him merely as a 
surety. As to the maker, he was merely as 
a surety, and the words must be considered 
as used in reference tohim. ©. C. 3008: 
Thompson v. Kelso, 577. 


VI. Damages. 

32. Where, at the date of a bill, a statute 
was in force allowing damages at ten per cept 
in case of protest, the right to damages at 
that rate must be considered as part of the 
contract. A subsequent statute reducing the 
rate, though in force at the time of suit, 
cannot affect the right of the creditor to 
damages at the rate fixed by the statute in 
force at the dute of the contract. Gillespie 
v. Cammack, 248. 


VII. Evidence. 


33. It is unnecessary to prove the en- 
dorsement of plaintiff’s immediate endorser, 
when that of the payee is in blank. Bank 
of Louisiana v. Lawless, 129. 

34. Where plaintiffs Sue.on a note paya- 
ble to their order, expressed on its face to 
be for value received, claiming the privilege 
of vendors, and asking for a sequestration on 
the allegation that the note was given for 
merchandize sold to defendants, it is unne- 
cessary to prove the consideration te entitle 
plaintiffs to a judgment on the note. The 
allegation is only material so far as the right 
to a sequestration, and judgment for a privi- 
lege. isinvolved. North v. Trozler, 136. 

35. Where a person endorsed negotiable 
paper of asbort date in the county of his 
late domicil, which the holder had reason to 
believe was still his domicil, and on being 
sued as endorser resists the action on the 
ground that his domicil was in another State 
and that notice of protest should have beeu 
sent to him there, he will be required to es-. 


92 
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tablish vot only that he had abandoned his 
former, and acquired a new domicil, but 
must also show affirmatively that be had 
aig reasonnble publicity to the fact, and 


left behind him reasonable means of 
ascertaining his new domicil. Somerville v. 
Young, 290. 


36. Where in an action on a negotiable 
instrument the defendants put in issue the 
bona fides of the holder, by expressly charg- 
ing privity, and notice of the original eonsi- 
deration on whieh it Was issued, it is 
incumbent on him to show: from whom, and 
for what consideration, he received it. State 
Bank v. Navigation Co., 294. 

37. Where a note expresses on its face 
that it was given fer value, a denial of consi- 
deration, unsupported by evidence, is not 
enough to impose on the plaintiff the burthen 
of proving the consideration. Dubroca v. 
Husband, 331. 

38. In the absence of evidence to the con- 
trary, awendorsement will be presumed to 
have been made at the place where the note 
was executed. Halch +. Gilmore, 508. 

39. The statement of a notary of the eity 
of New Orleans, made in a protest and cer- 
tificate of notice, that anote was presented 
and pnyment demanded, and. notice to the 
endorsers mailed, by V. D., + his lawful and 
duly sworn deputy,” is sufficient evidenee of 
the appointment and oath of the deputy, 
tonge the appointment and qualification of 
the deputy be expressly denied. No proof 
aliunde ie required. Stat. 14 March, 1844. 
The stat. ef 1844 authorizes a notary in 
New Orleans to act by deputy, and to certify 
to what is done by such deputy. Citizens’ 
Bank v. Bry, 630. 

40. Where a bill: purports on its face to 
be-drawn on a letter of credit, the posses- 
sion- of the letter by a third person, the 
holder of the bill, with an endorsement on 
it made by the drawer of the bill, showing 
that it was drawn under the letter of credit, 
is primd facie evidence that the bill was taken 
on the fuith of the letter.. Nisbett v. Gal- 
braith, 690. 


VIII. Letier of Credit. 


41. Where a letter of credit addressed 
by one person to another, authorizes the 
latter to draw on the former te a certain 
amount, in sums to suit the convenience of 
the party to whom it is given, and the letter 
was evidently intended to be exhibited to 
third persone to induce them to take the bills 
80 drawn, the promise which the letter con- 
tains is a promise to any oné taking a bill on 
the faith: of the letter; and any advance 
made on itsa-faith is a sufficient consideration 
to entitle the holder, in the absence of any 
evidence that the letter had been revoked or 
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the amount of the credit previously exhaust- 
ed, to recover against the writer of the letter; 
damage to the party taking the bill being as 

a consideration, as benefit to the writer 
of the letter. Nisbett v. Galbraith, 690. 


CESSIO BONORUM. 


I. A judgment homologating a tableau of 
distribution presented by the syndic of an 
insolvent will be reversed, where the notice 
to the ereditors of the filing of the tableau 
was published without any order for publi- 
cation. Michael v. Creditors, 336. 

2. The acceptance by the judge of the 
eessio bonorum made by an insolvent does 
not vest the property absolutely in the ered- 
itors. so as to conier on them a right of own- 
ership, or dominion over it. The property 
remsinsin their hands only as a pledge, 
which they are bound to have sold, in order 
to distribute the proceeds among themselves, 
and to pay the sur; lus, if any, to the ceding 
debtor. The cession is not a giving of pro- 
perty by the insolvent in*payment to his 
ereditors, by whieh interest isarrested. The 
interest formsa part of the debt, which the 
creditor has a right to exaet till the entire 
payment of his demand ; consequently where 
the property surrendered is seld on a credit 
interest is due, net to the date of the sale 
only, but to the time of the distribution. 
Smalley v. Creditors, 387. 

3. Where a debt, originally evidenced by 
a note, but subsequently merged in a judg~ 
ment, is placed on the schedule of an insol- 
vent, the debt, whether described in the 
schedule as a judgment or a_ note, will vest 
in the syndic in the form in which it existed 
at the date ofthe cession. If the erroneous 
description of the debt, as being by note in- 
stead of judgment, was fraudulently made, 
and injured the sale, the crediters alone cap 
complain. Ib. : 

4. It is the duty of syndics to administer 
estates eonfided to them with economy, and, 
in case of any abuse ef their trusts ‘in this 
respect, the creditors will be relieved. Jb. 

5. Where a creditor, who had wrongfully 
obtained certain merchandize from the shop 
of his debtor, on the eve of his cession, in 
satisfaction of the claim, has a judgment 
rendered against him in un action by the syn- 
dic for the value of the merchandize, he 
cannot plead in eompensation of the judg- 
ment the debt, evidenced by a note, due 
from the insolvent to him. His only right is 
to a proportional share of the funds of the 
insolvent when distributed. Yale v. Nolan, 
449. 

6. A promise to pay a debt made by the 





debtor, after a cessio bonorum, will support 


‘an action, whether the insolvent was dis- 
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charged by his creditors or not. If not dis- 
charged, the legal obligation resting on him 
is to pay those creditors whose demands ac- 
crued prior to the cession, on his acquiring 
property more than sufficient for his mainte- 
nance and for the discharge of debts subse- 
quently coutracted ; and the only remedy of 
the prior creditors is to require a new sur- 
render. C.C. 2173. Stat. 20 February, 
1817, s. 28. The subsequent promise cre- 
ates a new debt, which may be recovered in 
a separate action without requiring a new 
surrender. ‘Though the debtor have been 
fully discharged, the previous debt is a suffi- 
cient consideration for the subsequent pro- 
mise. C.C.1752. Beck v. Howard, 501. 

7. Prescription against the creditors of an 
insolvent is suspended by a cessio bonorum. 
The property ceded to by the insolvent is 
the common pledge of his creditors; and 
that pledge continues as long as there are 
assets to be divided. West v. Creditors, 
529. 

8. In all cases of insolvency, whether the 
insolvent be dead or alive, his property is 
the common pledge of his creditors, and each 
creditor isa third person as to all the others, 
and may avail himself in the concurso of ail 
equities existing between them and the in- 
solvent or his succession. Orr v. Thomas, 
582. 

9. The syndic is a mere nominal party to a 
tableau of distribution of the effects of an 
insolvent, except so far as his claims for com- 
missions, etc., are concerned. ‘The credit- 
ors, inter se, are the real parties litigant. 
Coiron v. Millaudon, 664. 

10. Where, after the death of the syndic 
of the creditors of an insolvent, an account 
of his administration as syndic is presented 
by his executor, with a tableau of distribution 
which is litigated and homologated, the cre- 
ditors not having deemed it for their interest 
to provoke the appointment of another syn- 
dic, one who holds a debt which, at the time 
of the cession, belonged to a creditor who 
was represented by the attorney of absent 
creditors, will be concluded by the judgment 
of homologation in any attempt to annul a 
sale made by the syndic. Objections to the 
proceedings should have been made before 
they were closed by the distribution of the 
proceeds of the property sold. Jb. 

11. Where a court, which had accepted 
the cession of the property of an insolvent, 
homologates a tableau distributing the pro- 
ceeds of the sale of the property surrender- 
ed, the judgment of homologation will be 
conclusive upon creditors who were parties 
to it, in the &bsence of any fraud or collision, 
and though the sale was made without any 
order of court. Per Curiam: The court 
having distributed by its decree the proceeds 





of the sale of the property, as such—co| 
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nomine—the sale itself aud the right to sell 


were thereby settled. The creditors whe 
received the proceeds, and those who sanc- 
tioned the appropriation to debts which they 
had an interest in discharging, are equally 
bound by the judgment, the law considering 
them parties to t. Jb. 

12. Where the validity of the sale of the 
effects of an insolvent is attacked on the 
ground ef the nullity of the whole proceed- 
ings in censequence of the creditors not 
having been cited, evidence of meetings of 
the creditors, held under orders of court, 
who advised a sale and fixed the terms, and 
of the homologation of the tableau, are euf- 
ficient to sustain the sale. Jb. 


See Jupement, 15, 


CHARITY HOSPITAL. 


The charge of five hundred dollars im- 
posed by sec. 4 of stat. of 12 March, 1838, 
on theatres in New Orleans, for the benefit 
of the Charity Hospital, is due every year. 
Charity Hospiial v. Stickney, 657. 


CITATION. 


1. As omission to serve the petition and 
citation on the defendant is not cured by ser- 
vice of a writ of arrest ; nor can the appear- 
ance of the defendant, by counsel, on a 
motion to set aside the arrest, be considered 
a waiver of service ef citation and petition, 
nor as authorizing the presumption of au 
acknowledgment of such service. Jacobs v. 
Sartorius, 9. 

2. An omission by the clerk to state in 
the copy of the petition served on the de- 
fendant the date when the original was filed, 
is immaterial. Bank of Louisiana v. Law- 
less, 129. 

3. Where the returr on a citation shows 
that it was served ‘on a free white person, 
apparentiy above the age of fourteen years, 
who was working at the sugar house at the 
domicil of the defendant, who was absent at 
the time,” the service is insufficiest. It 
should have shown that the person on whom 
it was served lived in the house of the de- 
fendant, as required by art. 189 of the Code 
of Practice. Thibodaurv. Wright, 130. 

4. In an action agninst a religious corpora- 
tion, service of citation must be made on the 
president of the corporation in person, * or 
at their office, if they hold such in 
nenee, by delivery to some of their 
First Municipality v. Christ Church, 453. 

5. The declaration of a sheriff on a return 
on a citation that A. is agento B., is not 
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proof of the fact; and such a return, | 
panied by proof aliunde, will not autho- 
aj at least where A. is not 
peers y-od petition as such agent. Jb. 
See Arreat, 6, 21 to 25. Execurory Pro- 
cess, 2,6. Succrssiqys, 29. 


5: 


CLERK. 


Clerks of courts, except in cases specially 
provided for hy law, are authorized to admi- 
nister oaths only in open court. Slate v. 
Isaac, 359. 


See AtTacumenNT, 7. Carminar Law, 4 
Evipence, 26. 


CODES, ARTICLES OF, CITED, EX- 
POUNDED, ETC. 


| I. Code of 1908. 
Book 2, tit, 2,art. 6 + ~ + page 482 
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See MararacE, 8, 1], 13, 14, 15, 17 to 21. 
. 
COMPENSATION. 


See Bitis or Excuanes, Etc., i5. Cxssio 
Boxorvum, 5. ManpareE, l. 
10. 


PLEADING, 
Successtons, 25, 
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CONSTITUTION. 
I. State Constitution of 1812. 

Art. 6, sec. 15,. = ~~ = Ny page 123 

“ 19 i os os -! 598 
$s 23 - : - - 294,598 
II. State Constitution of 1845. 

Art. 63, - - - > . page 497 
“ Th... 9 - _ + 246,276, 436, 517 
© BBs... we se See 
* 108 ° - - - 10, 598 
*4119 .- - - - - - 698 
“197 - m - - . 673 
O38 + 8. we eee 


III. Constitution of the United States. 
Art. 4, sec.2,§3 - - - - - page339 
CONTESTATIO LITIS. 


* When in an action for the price of work, 
alleged in the petition to have been done 
under a verbal contract, defendant answers 
that there was a written agreement, which 
he annexes to his answer, and plaintiff on 
the same day files a supplemental petition 
declaring that, though the work was com- 
menced under a verbal agreement a written 
agreement was subsequently made and then 
in possession of defendant. and the latter 
goes to trial without objecting that no de- 
fault had been taken or issue joined on the 
supplemental petition, the substance of the 
demand not being changed by the supple- 
mental petition, aod there being no sur- 
prize, the informality wiil be considered te 
have been waived. Battaile v. O Neil, 
229. 


CONTINUANCE. 


1. Acontinuance should be granted where, 
froin unforeseen illness, the only counsel of a 
party is unable to attend at the trial, and 
the case is a complicated one, and his cli- 
evts are absent, residing at a distance from 
the place of trial. and there is no reason to 
believe that the application for a continu- 
ance was made for delay. The fact that a 
case had been long pending, will not auth- 
orize the refusal of a continuance, where 
the delay does not appear to be imputable 
to the party applying for it. Marrero v. 
Nunez. 54 


2. Where on the day fixed for the trial 
of a case, plaintiff’s couns! su orally 
the death of the plaintiff, but declines to 
support the suggestion by his affidavit, or 
further to appear in the case, one of 
non-suit must be rendered. The 


supported by the affidavit of the attorney, 





or by other testimony rendering the death 
probable. Hawkins vy. Dartest, 547. 


tion of plaintift’s death should have a : 
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CORPORATIONS. 


1. Incorporated trading companies are 
not partnerships, according to the legal prip- 
ciples applicable to partnerships formed by 
the voluntary agreement of individuals. The 
association of the share-holders does not 
constitute a partnership according to the 
custom of merchants, nor within the prin- 
ciples of law established respecting joint 
traders. Corporations are to be treated 
with reference to the objects of their crea- 
tion, and to the express powers with which 
the legislature may have invested them; 
and, to that extent, the general law of part- 
nership is superseded by the charter. 
Purton v. New Orleans and Carrollton Rail- 
road Co., 19. 

2. Where the charter of an incorporated 
trading company declares that its capital 
shall consist of a certain sum, divided into 
shares of a certain amount, to be paid in at 
such times and in such proportions as may 
be required by the president and directurs, 
but does not oblige the directors to call in 
the whole amount of the shares, though 
the share-holders will be liable to third per- 
sons for the full amount of their subscrip- 
tions, whether called in or not, yet the 
adoption of a resolution by the president 
and directors making the call, being aa un- 
certain event, forms a condition which, as 
between the share-holders themselves, sus- 
pends the obligation to pay the. balance of 
their subscription until a call is made as pro- 
vided by the charter. Jb. 

3. The charter of a banking company 

ided ahat its capital should be divided 
into shares of $100 each. of which $5 shall 
be paid at the time of subscribing for the 
shares, and the residue in such instalments 
and at such times, as might be required by 
the diretors. $50 on each share hav- 
ing been called in and paid, a resolution 
was subsequently adopted by the directors, 
providing ‘that any stockholder who shall 
pay in anticipation a part, or the full 
amount due on the stock held by him, shall 


be entitled to dividends thereon in propor- | Jd 


tion to the amount so paidin.” Held, that 
the payment of the stock jn full under the 
resolution of the board of directors cannot 
be considered as a loan to the company of 
the sum thus paid above the amount called 
in; that the contract between those who 


thus paid in full and the company, was a, 


contract of partnership (C. C. 2772), the 
consideration stipulated being, a participa- 
tien in the profits of the company, and not 
interest ; that being entitled to receive the 
whole profits made upon the additional sum 
paid, they cannot be exempted from con- 
tributing to losses on that amount; that 
even ane stipulation to exempt them 


from such contribution, had it been made 





CORPORATIONS. 


would be void, both as to the partners and 
third persons (C.C. 2785); that the share- 
were necessarily unequal ; and that the in- 
equality exists for the purposes of liquida. 
tion as well as for the division of profits Jb. 

4. The separation of the administration 
of the barking business of a company from 
the other business of the corporation, for 
the purpose of winding up the former, un. 
der the provision of sec. 7 of the stat. of 5 
February, 1842, and sec. 27 of the stat. of 
14 March, 1842, could produce no change 
in its obligations to its creditors or stock- 
holders; and an injunction will be granted 
to restrain the officers of the company from 
paying any dividend to the stockholders, 
while there are any debts created by its 
former banking operations, unpaid or un- 
provided for. New Orleans v. Commercial 
Bank, 96. 

5. Though the neglect of the corporators 
to re-appoint officers may, in certain cases, 
suspend the existence of the corporation, it 
cannot be thus extinguished to the injury of 
its creditors. Per Curiam: A corporation 
never can dissolve itself so as to defeat any 
of the just rights of its creditors. Brown 
v. Union Insurance Company, 177. 

6. Where the members of a corporation 
neglect to appoint officers. to the injury of 
its creditors, the court will appoint a mana- 
ger to wind up the company. Ib. 

7. Where no period was fixed by the 
charter of an incorporated company for the 
payment of a portion of the subscription 
for each share of stock, but the directors 
were authorized to call in the amount at 
such times and io such proportions as they 
might see fit, a creditor of the company who 
wishes to enforce payment of the balance so 
due, must resort toa direct action. The 
liability of a stock-holder for this balance 
cannot be enforced by proceedings author- 
ized by section 13 of the stat. of 20 March, 
1839. In suchacase as no period was fix- 
ed tor the payment of the balance due on 
the stock, no prescription can accrue against 
an action by a creditor of the company. 


8. Where a share-holder in an incorpo- 
rated company not inhibited by its charter 
from dealing on credit, resists an action in- 
stituted to compel him to contribute to the 
payment of a note issued by the company 
on the ground that it was not authorized to 
issue notes, he must allege and prove that 
the note was given for purposes unsanction- 
ed by, and prejudicial to, the share-holders, 
and that the holder was apprized of these 
facts when he took the note, or that he re- 
ceived it after maturity. Jb. 

9. Corporations will not be held respon- 
sible for the errors of their agents in plead- 





ing, or in defending suits. Delabigarre v. 
Second Municipality, 230. 

















CORPORATIONS.—CRIMINAL LAW, I. 


10. The powers of those charged with 
the local government of internal divisions of 
the State, and of cities and towns, are 
merely administrative, except where ex- 
press authority has been given by law. C. 
C. 420, 429, 430. State Bank v. Naviga- 
tion Co., 294. 

11. No express authority is given to the 
officers of municipal corporations to en- 
ter into the contract of suretyship; nor is 
there any general authority from which the 
power to enter into such an engagement 
can be implied, or fairly deduced, under a 
plea of usage, necessity or convenience, or 
public interest. 1b. 

12. Where the powers of officers of mu- 
nicipal corporations have not been expressly 
determined, they must be regulated in the 
same manner as those of other agents (C. 
C. 430); and to bind the corporation, by 
drawing or endorsing bills of exchange or 
promissory notes, their authority must be 
express und special. C. C. 2966. Jb. 

13. A corporation, being the creature of 
the law, possesses only those powers which 
the charter creating it confers, either ex- 
aia or as incidental to its existence. 

b 


14. The corporation of a town cannot be 
made liable for damage to an individual oc- 
casioned by an obstruction in the street, 
where the injury might have been avoided 
by ordinary care on the part of the plaintiff. 
Per Curiam: We are not to be considered 
as recognizing, under our legislation, the 
right of action of an individual, in any case, 
against a town corporation for dumagss in 
consequence of accidents occasioned by the 
condition of roads, streets, or highways. 
Moore v. Shreveport, 645. 

15. A resolution of a municipal corpora- 
tion, directing a soap factory in a particular 
street to be removed within a certain time 
unless put in such a condition as not to be a 
nuisance, and imposing a fine of $50 on the 
parties interested in the factory for every 
infraction of the resolution, in case, after 
the time limited, compluint should be made, 
by any three inhabitants under oath, that 
said tactory continues to be a nuisance, is 
illegal, and cannot be enforced. Stats, 7 
June, 1806, s. 1; 14 Mareh, 1816, s. 1. 
Per Curiam: A fine is a pecuniary pupish- 
ment for an offence agninst the laws of the 
municipulity. An ordinance imposing a fine 
is a penal enactment; and must be general 
in its operation. An ordinance may im- 
pose fines on persons carrying on offensive 
trades in a certain street, or suburb, or dis- 
trict, where they wouid be injurious to the 
public health ; but an ordinance designating 
one individual, or one establishment, and 
subjecting the owneis to punishment, is 
contrary to common right. First Mu- 
nicipality v. Blineau, 688. 
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COSTS. 
See ArtacuMENT, 13. Ingunction, 2. 
COURTS, 


1. The sittings of the late District Court 
of the First District were divided into 
monthly terms. Stats. 10 February, 1813, 
s. 5; 29 April, 1824. St. Avid v. Pichot, 6. 

2. Decision in Dupuy v. Bemiss, 2 An. 
509, as to the jurisdiction of the courts of 
the United States touching successions un- 
der administration, affirmed. Stockton vy. 
Stanbrough, 390. 

3. Where a court is called upon to en- 
force a right, it may avail itself of its juris- 
diction over the person to do justice relative 
to a subject matter beyond its jurisdiction, 
though Inods be affected by the decree. 
McDowell v. Read, 391. 

4. A court of Probates, under the judi- 
cial organization anterior to the constitu- 
tion of 1845, was not without jurisdiction 
of actions in which the title to real estate 
was incidentally invelved. Orr vy. Thomas, 
582. 

5. Decision in Succession of Macarty, 2 
An. 979, affirmed. Er parte Bujol, 716. 


See Caimnat Law,l. Svecessions, 1. 
CRIMINAL LAW, | 


I. Special Court for Trial of Slaves. 


1. On the trial of a slave before a tribo- 
nal assembled under the provisions of the 
stat. of 1 June, 1846, which requires that it 
should be composed of two justices of the 
peace and ten owners of slaves, no objec- 
tion can be made, after they have been 
sworn, to the persons empannelied to serve 
with the justices, on the ground that they 
are not slave-holders. Slate v. Isaac, 359. 

2. Where a slave, tried for a capital of- 
fenee before a tribunal organized under the 
stat. 1 June, 1846, which provides (sec. 8) 
that when an offender ‘shall be convicted 
of any crime punishable with death, the 
justices shall sign a sentence to that effect”, 
is found guilty, but one of the justices re- 
fuses to sign the sevtence, and the tribunal 
is dissolved without the judgment haviug 
been signed, the conviction, being one upon 
which no sentence could be pronounced 
in consequence of the dissolution of the tri- 
bunal, cannot be pleaded in bar of a 
snbsequent prosecution for the same of- 
ence. Per Curiam: To sustain a plea of 
auterfoits convict the convictiun must be 
one, which, at the time of pleading it, is 
susceptible of being followed by a sentence. 
Ib 





3. A justice of the peace who had form- 
ed part of a tribunal for the trial of a slave 
organized under the stat. of 1 June, 1846, 
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and who had, after hearing evidence, de- 
clared his conviction of the guilt of the 
accused, is not on that account disqualified 
to sit on a tribunal subsequently organized 
for asecond trial for the same offence. Ib. 

4. The oath required of members of a 
tribunal organized, under the statute of 1 
June, 1846, for the trial of slaves, cannot 
be administered by the clerk of a District 
Court. Jb. 

5. The fact that there is no judge to 
preside over the deliberations of the jury 
of freeholders, on the trial of slaves for 
criminal offences before the tribunals estab- 
lished by the stat. 1 June, 1846, and the 
impossibility, in consequence, of presenting 
to the Supreme Court any question as to 
the sufficiency of the proof to justify a 
conviction by a bill of exceptions to the 
charge of a judge, is a difficulty resulting 
from the defective organization of the infe- 
rio¢ tribunal, which can only be remedied 
by legislative interference. State v. Nel- 
son, 497. 

6. After conviction of a slave tried for 
murder before a tribunal organized under 
the stat. of 1 June, 1846, judgment will 
not be arrested on the ground that he was 
not arraigned, and did not plead to the 
charge, where the record shows that he was 
defended by counsel, and the court states 
that he was convicted after an impar- 
tial trial. Under the stat. of 1846, objec- 
tions not relating to the substance of the 

ution cannot be considered on appeal. 
State v. Jerry, 497. 

7. Where the day fixed for the execu- 

tion of a sentence of death pronounced 

ust a slave convicted before a tribunal 
‘organized under the stat. of 1 June, 1846, 
passés by, pending an appeal, the Su- 
prettie Court have no power to fix another 
day. Ib. 


Il. Selling Intoxicatéing Liquors to Slaves. 
8. One who sells spirituous and intoxi- 
cating liquor to a slave, dep be reg to the 
petialties imposed by the stat. of 2 April, 
1832, though the slave was hired to him at 
the time. Aliter, where the liquor was not 
sold, but given. State v. Lyons, 154. 


Iti. Bail. 


9. Under sec. 10 of the stat. of 30 May, 
1846, and art. 108 of the constitution, one 
who has taken an appeal from a judgment 
coovicting him of any offence, may he ad- 
mitted to bail pending the appeal, where the 
offence charged is one which would have 
authorized his admission to bail before con- 
viction. The bond to be executed by the pri- 
soner under such circumstance is a bail bond, 
and not a recognizance or appeal bond. The 
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inferior court is not entirely divested of 
jurisdiction by granting the appeal, the 
judge being still authorized to admit the 
prisoner to bail; and the bail bond should 
be made returnable before the inferior 
court, which alone is authorized to order 
the execution of the final decree on the 
appeal. Stat. 26 May, 1846,s. 5. State 
v. Jones, 10, 

10. Where one convicted in a criminal 
proceeding is admitted to bail pending an 
appeal, the bond may be executed in the 
presence of any officer of the court or other 
person designated by the judge; but the 
allowing of bail, and the determination of 
the amount in which the parties are to be 
bound, are judicial acts, and must be per- 
formed by the judge. Jd. 

11. No judgment can be rendered against 
the sureties on a bail bond executed by one 
admitted to bail pending an appeal from a 
judgment in a criminal proceeding, where 
the charge stated in the bond is not sucli 
as will warrant any criminal prosecution, 
where it is not shown that the sureties 
were aware of the charge actually preferred 
against the accused and of which he was 
convicted, nor that they consented to be- 
come bound for his appearance to answer 
any other charge than that stated in the 
bond. Per Curiam : If the cause of taking 
the bond be ineorrectly stated the defect 
cannot, as regards the sureties, be supplied, ~ 
as in the case of a recognizance, by refer- 
ence to the indictment. Jb. 

12. Where a district judge, before whom 
a yey charged with an offence punish- 
able with more than seven years’ imprison- 
ment at hard labor, is brought on a writ of 
habeus corpus, admits him to bail, ordering 
the surety to be judged of and accepted by 
a justice of the peace named in the order ; 
the surety, when sued on the bond, cannot 
exonerate himself from liability, on the 
ground that a justice of the peace could 
not admit to bail one accused of such an 
offence. The prisoner was admitted to 
bail by the district judge, who was autho- 
rized to delegate to his clerk or a justice 
authority to accept the bond. Siale ». 
Sewall, 575. 

13. A justice of the peace, before whom 
a party is brought for examination, cannot 
admit him to bail, if the crime of which he 
is accused be “ punishable with death, or 
with seven years, or more, imprisonment at 
hard labor.” Stat. 31 March, 1807, s. 13. 
This statute is not inconsistent with article 
108 of the constitution of 1845, nor with 
the corresponding article of the constitu- 
tion of 1812. These articles are silent in 
relation to the magistrates who shall admit 
to bail, leaving the subject to the discre- 
tion of the legislature. State v. Harper, 
598. 
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14. A bail bond taken by a justice of the | benefit of the explanations with which he 
peace in a case in which he is prohibited by | intended to accompany it, and which, if 
law from admitting the party to bail, is void;' made, would have been admissible in evi- 
and the State cannot recover onit. 6. dence. State v. Isaac, 359. 
| _ 21. On an information against a party for 
the violation of the statute against gaming 
by playing at a particular game, an ordinance 
of a municipal corporation authorizing the 


IV. Indictment. 


15, Service on the prisoner of a copy 


of an indictment, unaccompanied with the 
finding of the grand-jury, is not a compli- 
ance with sec. 35 of the stat. of 4 May, 
1805, which requires that the prisoner shall 
have a copy of the entire instrument served 
oo him. 


Per Curiam: The finding of the | 


game, and receipts of its treasurer for the 


| pricé of a license to exhibit the game during 


the time when the alleged breach of the 
statute occurred, are inadmissible. But 
the ordinance, though no such legal justifi- 
cation or excuse as authorized its admission 


granl-jury must be endorsed on the bill; | to the jury as evidence, might be received 
the endorsement is a part of the indictment, | by the judge after verdict, in mitigation of 
rendering it a complete accusation against | damages. Stale v. Caldwell, 435. 
the prisoner. 10. : bps 22. Such confessions of the accused alone 
16. A prisoner does not waive his right, | as have been voluntarily made, uninfluenced 
under sec. 35 of stat. 4 May, 1805, to have | by either hope or fear, can be given in 
delivered to him a copy of the indictment evidence against him; but they must be 
and list of jurors two days before his trial,| shown to have been thus made before they 
by pleading without claiming it. 1b. can be received. State y. Nelson, 497. 
17. A caption to an indictmert is not re-| 923. The fact that the accused was in the 
quired by the laws of this State. Svate v-| stocks at the time that a confession of guilt 
Lyons, 154. eh oe | was made by him, in which he had been 
18. Itis no objection to an indictment for placed merely for safekeeping, will not ren- 
an offence created by statute, that it does| der the confession inadmissible. Where 
not aver that the accused was not embraced | the restraint is such only as is necessary for 
within the terms of the proviso. What! the safekeeping of the prisoner, it will not 
comes by way of a proviso in a statute must | render his confession inadmissible. Jb. 
be urged hy way of defence by the accused; | 24, Where a slave io confinement under 
otherwise, where the exceptions are in the | charge of murder, on a representation 
enacting part of the law, when it must ap- | made to him by the overseer of the estate, 
pear in the charge that the accused does not | 9 son of his master, **that it would be bet- 
fall within any of them. 6. ter for him to tell what he had done,” con- 
| fesses the crime, the confession cannot be 
V. Pleas of Auterfoits Acquit or Con-| given in evidence against him. Per Cu- 
vict. riam: Although opposite opinions have been 
. ‘entertained as to the question, whether a 
19. One accused of crime can plead 2 | confession made to a person who has no 
former trial in bar of a prosecution for the authority over the prisoner, upon an induce- 
same offence, only when it resulted ina ment offered by that person, be admissible, 
verdict either of acquittal or conviction, | jt seems to be settied that if the inducement 
under such circumstances as would enable |}, offered by a master to a servant or by 
him to sustain the plea of auterfoits acquit any other person having authority over the 
or aulerfoits convict. Where a verdict is so | prisoner, the confession will not be deemed 
imperfect and uncertain that no judgment | yojuntary, and will be rejected. Jb. 
can be.rendered on it, the accused must be! 95 Asa general rule, no evidence is ad- 
tried again, either upon the same indictment | migsible of other felonies committed by the 
or ona new bil!. State v. Ritchie, 715. risoner than that charged in the ie 
ment. But there are exceptions to this 
westiteattaries rule, one of which is where it becomes ma- 
terial to show the intent with which the act 
charged was done, when evidence may be 


VI. Evidence. 





20. When confessions of guilt are given 
in evidence, the whole-must. be taken to- 
gether; and where a witness, offered to 
prove a confession by the prisoner, states 
“that the accused told him that he had 
killed the deceased, and commenced justi- 
fying the act, when witness stopped him,” 
the confession will not be allowed to go to 


the jury, he having been deprived of the’ 


93 





given of a distinct offence, not laid in the 
indictment. ‘Thus, on an indictment under 
the stat. of 6 March, 1819, s. 2, for ** stab- 
bing and thrusting with intent to commit 
the crime of murder,” it develving on the 
prosecution to show that the act was done 
under such circumstances that the offence 
would be murder if death ensued, malice 
must be shown; and for that purpose evi- 
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dence is admissible of an attempt by the , court to render judgment. 





| 


prisoner to poison the party stabbed, and | 
this whether the attempt to poison had been | 
declared a crime by statute or not. State 
v, Patza, 512. 

26. An indictment for stabbing is not 
supported by proof of a cutting. Per Cu- | 
riam: The word siab imports a wound 
made with a pointed instrument; the word 
eut, one with an instrument having an edge. 

27. Where several persons have entered 
into the same criminal design, the acts or | 
declarations of one of them, in furtherance 
ef the general object, are admissible in evi- 
dence against all t:.e confederates; but where 
an information is filed against two persons, | 
who aretried together for the same offence, 
without any evidence to establish a previ- 
eus combination, the confessionsof one pri- 
soner are inadmissible in evidence against 
the other; they will not be allowed to affect | 
any one but the person who made them. | 
Stale v. Hogan, 714. 





VIE. Jury and Verdict. 


28. The delivery to the prisoner of a list | 
of persons drawn to serve as jurors, a large | 
portion of whom had been either previous- 
ly excused from servidg, or were not sum- | 
moneil, or were exempted from serving as 
jurors, and had made know their causes 
of exemption, though it contain among the 
rest the names of all the jurors who are to 
serve on the prisoner’s trial, is not a compli- 
ance with the letter or spirit of sec. 35 of 
the stat. of 4 May, 1805. Per Curiam: 
The object of the statute is to enable the 
accused to enquire into the characters of 
the jurors by whom he is to be tried, and 
to prepare his challenges; and a list con- 
taining other names than those of the ju- 
rors really to be presented on the trial, ne- 
cessarily tends te embarrass the prisoner in 
preparing his challenges, and thus defeats 
the ends of the law. State v. Howell, 50. 

29. Sec. 7 of the stat. 6 April, 1843, 
authorising juries, in cases in which capital 
= or imprisonment at hard labor 

r life is inflicted for any crime committed 
by a slave, to pronounce sentence of death, 
imprisonment at hard labor for life, or im- 
prisonment for a shorter term, was not 
repealed by the statate of 1 June, 1846. 
State v. Lewis, 398. 

30. Jurors cannot be heard as witnesses 
to impeach their own verdicts. The court 
must derive its knowledge of the miscon- 
duct of the jury, from some other source 
than the jurorsthemselves. State v. Cald- 
well, 435. 

31. Where a special verdict is returned, 
the jury must find all the circumstances | 
which constitute the offence, to enable the | 
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| use. 


No defect in 


the statement by the jury can be supplied 
by intendment or implication. Thus where 
the carrying away and disposing of the slave 
of another constitutes no offence under the 


statute, unless the owner be thereby de- 
prived of the use and benefit of the slave, 
and the verdict does net state that the car- 
rying away was without the owner’s con- 
sent, no judgment can be rendered on it. 
State v. Ritchie, 511. 

32. A verdict so imperfect and uncertain 
that no judgment can be rendered on it, does 
not operate as an acquittal, and, even if the 
prisoner be discharged, is no bar to another 
prosecution for the same offence. In such 
a case a venire facias de novo should be 
awarded, Ib. 


VIII. Appeal. 


33. Fhe jurisdiction of the Supreme 
Court in criminal cases being limited by the 
constitution, article 62, to questions of law 
alone, it will not examine into the facts in 


| any such case, for the purpose of determin- 
| ing whether the evidence authorized a con- 


viction. Stdte v. Nelsen, 497. 
34. Questions in criminai cases can only 


be brought before the Supreme Court by a 


bill of exceptions to the opinion of the judge 
admitting or rejecting testimony, or to his 
charge to the jury, or by an assignment of 
error. ‘Ib. 


IX. Forfeited Bonds and Recognizances. 


35. Sec. 4 of the stat. of 1 April, 1835, 
which provides that ‘all bonds and recog- 
nizances taken by the associate judges, 
mayor, or recorder, within the city of New 
Orleans, for the public peace or in criminal 
matters generally, shall, when forfeited, be 
recovered by the city attorneys for the use 
of the corporation of New Orleans,”’ in- 
cludes among the bonds which are to inure 
to the benefit of the city, bonds returnable 
before the District Court as well as those 
which are returnable before the mayor, as- 
sociate judges, or recorder. The stat. of 
11 March, 1837, ch. 104, indicates no in- 
tention on the part of the legislature to 
change the destination of the proceeds of 
these bonds, when collected. State v. 
Harris, 67. 

36. The stat. of 8 March, 1836, dividing 
the city of New Orleans into three munici- 
palities, did not abolish the old city corpo- 
ration, ner deprive it of the right of suing. 
for the amount of forfeited bonds and re- 
cognizances, directed by sec. 4 of the stat. 
of 1 April, 1835, to be recovered for its 
Ib. 

37. Where a judgment has been render- 
ed against one who had executed a bond te 
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appear and answer a criminal charge, and| 4. The validity of a donation made to a 
agaiust his surety, but it does not appear | minor child by a third person, cannot be 
from the judgment, nor any part of the | questioned by a creditor of the father of 
record, that the accused was called upon | the minor, who has no interest in the pro- 


his bond to answer the charge, nor that the 
judgment was rendered for the amount of a 
bond or in consequence of its forfeiture, and 
no bond was produced on the trial, the judg- 
ment must be reversed. A valid judgment 
could only have been rendered upon the 
production of a bond in a form which made 
full proof of itself, or upon proof of its exe- 


| perty, but ong administers it for his child. 
| The validity of the donation is a matter be- 
tweer the donors and those claiming under 
— and the donees. Snow yw. Copley, 
10. : 
5. A donation made to a city of a ‘hospi- 
tal, which recites that it was made “ para 
que se puedan recoger Jos leprosos que hay 








cution. Slate v. Cooper, 226. actualmente en gran numero, y el publice 
goze de este beneficio perpetuamente, a 
cuyo efecto desde ora para siempre hace 
donacion en forma, renunciando todo dere- 
cho que tenga y pueda tener a dichos ede- 
ficios y tierra que lleva bajo de jos referidos 
linderos,” is a donation sub modo, and not a 
| conditional donation, and the donees may, 
| without forfeiting the donation, apply the 
| property to another object than that con- 
templated by the donor. Per Curiam: 
| There is a material difference between the 
| motives which the donor mentions as being 
the cause of his liberality, and the condi- 
tions he imposes. The failure of a condi- 
tion anouls the donation, but it remains valid 
although the motives expressed as the cause 
of it be untrue. Pontaiba v. New Orleans, 
660. 

6. A denation made for the erection of 
|an hospital, being a liberality por obra pia- 
| dosa, cannot be revoked for a failure to com- 
ply with the charge or condition on which it 
was made, unless the donor has so provided 
expressly. 6. 


CURATOR. 
See Successions, V. 





CURATOR AD HOC. 


See ABSENTEE. 


DATION EN PAIEMENT. 


Ina dation en paiement every thing doubt- 


ful or ambiguous must be interpreted against 
the donee orcreditor. Groves v. Steel, 280. 


DOMICIL. 


See Bitts or ExcHaner, ETC., 35. 





DONATIONS. 
IL. Testaments. 


1. Under the spanish law one having! a. Form, Effect end Validity. 
neither ascendants nor descendants wasun-| 7. A legatee of the usufruct of the onl 
der no incapacity to dispose of his property | immovable property of a succession, thoug 
by donation in favor of a concubine. By | under a particular title, must be considered 
the Code of 1808, book 3, tit. 2, art. 10,/asan universal legatee of the usufruct, and 
persons living in open concubinage were | his obligations in regard to debts to which 
declared incapable of making to each other | the immovable is to contribute must be gov- 
any universal donation, or under an univer- | erned by the rules relating to legatees under 
sai title, inter vivos or mortis causa. ‘The | an universal title ; and where property is 
prohibition to make any donation of immov-| encumbered by a mortgage created by the 
ables, or any donation of moveables exceed- | testator, even were the devise of the usu- 
ing one-tenth part of the whole value of the | fruct to be considered a special legacy, the 
donor’s estate, unless in case of a subse-|heir would not be bound, in the absence 
quent marriage, was introduced by the of any express provision in the will to that 
Code of 1825, art. 1468. Macarty v. Man- | effect, to discharge the mortgage. C. C. 
deville, 239. | 1631. Succession of Sinnott, 175. — 

2. The prohibition by law of donations of | 8. By the span law formerly in force 
a particular character implies the right to in this State, a testament became void by 
make those not within the prohibition. 16. | the subsequent birth of a child. 6 Partida, 

3. A confirmation by the heirs of the | tit. 1, law 20; tit. i2, law 3. Hackett v. 
donor of a donation void for matters of form, | Stephens, 271. ; - 
will preclude them from subsequently op-| 9. A bequest of land “on the condition 
posing such vices of form. C, C, 2254, | that, in case the legatee should die without 
Deschapelles vy. Labarre, 522. posterity and without having disposed of 


I. Donations Generally. 
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the land, it should belong to a third person,” | and given equally to the children of a third 
creates a fideicommissum, prohibited by art.| person,” such only of the children of the 
1507 of the Civil Code. Ducloslange v.| latter as were alive at the testator’s death, 
Ross, 432. | can take under the testament. C. C. 1457, 
10. Where a testator directs that a sum | 1458, 1459, 1469. Jb. 
of money shall be placed in the hands of al 13. A testament, disposing of moveables 
certain person to be invested by him in real, and immovables situated here, made in 
estate or loaned at interest, as he may deem another State of the Union, by a resident 
best, the rent or interest thereupon to be | of this State, temporarily absent from home, 
id monthly to a third person during the and who afterwards returned and died at 
fe of the latter; and the person by whom | his domicil in this State, if clothed with all 
the investment was to be made purchases at | the formalities prescribed for the validity of 
probate sale of the succession of the testa-| wills in the place where it was executed, 
tor a large amount of property, giving to the | will be valid here. C.C.1588, 1589. Art. 
executor in part payment of the price,his re- | 1589 cannot be confined to the cases of 
ceipt for the sum so to be invested; but the | foreigners, or of testaments disposing only 
purchaser never invests the sum as directed of moveables; nor is there any inconsisten- 
by the will, and some years after makes a/ cy between it and art. 1581. Per Curiam: 
cessio bonorum, including the property pur-| If a testament contain a substitution or 
chased from the succession; on an opposi- jideicommissum, which our law prohibits, we 
tion by the legatee to a tableau presented | should hold sych a disposition null, though it 
by the syndics of the insolvent: Held,| might be valid by the laws of the State 
that he has no legal mortgage onthe real| where made. But in what relates to the 
estate purchased by the insolvent from the | exterior form, not the substance of the tes- 
succession of the testator, to secure the tament, nothing in our {ode authorizes a 
—— or interest of his legacy ; that the | distinction between moveables and immova- 
iegacy has been discharged, so far as the | bles. Succession of McCandless, 579. 
heirs could do it; that art. 1626 of the Civil 14. The third clause of art. 10 of the 
Code applies only where the heirs refuse | Civil Code refers, not to the form, but to the 
to discharge a legacy; that the opponent{substance of a testamentary disposition, 
has only an ordinary claim against the in- | permitting the validity of such a disposition 
solvent, for whose acts or omissions the of movables to be regulated by the laws ofa 
heirs of the testator cannot be made re- foreigner’s domicil. Jb. 
sponsible. Carraby v. Creditors, 491. | 15. A nuncupative testament, executed 
11. Where a testator bequeaths a sum of | under private signaturé in the country, in 
money to A, ‘for his sole use and benefit, | the presence of only four witnesses residing 
without any security whatever, during his | in the place where it was made, is valid, 
natural life, and at his death to be divided | where,from the violence of the disease with 
and given equally to the children of S,”’ he | which the testator was attacked, and the dis- 
must be considered as intending to create | tance at which other persons competent as 
an usufruct in favor of A. Such a disposi- | witnesses resided, a greater number could 
tion is within the exception created by art. | notbe procured. Henriette v. Duplessis, 658. 
1509 of the Civil Code to the prohibition of; 16. Where a testator leaves two wills, 
substitutions and fideicommissa. The pro- | provisions in the first contrary to or incom- 
perty in the sum bequeathed does not vest | patible with those of the last are considered 
absolutely in A; for though, where the | as having been revoked, and for the purpose 
usufruct is of things which cannot be used | of ascertaining any such change of inten- 
without being expended or consumed, the | tion, the two wills are to be considered as 
usufructuary has a right to dispose of them distinct and as executed at different dates; 
at his pleasure, under the obligation of re- | but the other dispositions must be consider- 
placing them or their value, at the expiration | ed as forming parts of one will. Succession 
of the usnfruct (C. C. 542), as between the | of Fisk, 705. 








parties in interest, the law recognizes him 
to whom the property is to fal] on the ter- 
mination of the usufructas the owner, and 
the usufructuary simply as such. C. C. 
543 to 549, 556. Whenever an usufruct is 
legally established, whether perfect or im- 
perfect according to the provisions of the 
Code, the prohibition is not violated. Fisk 
w. Fisk, 494. 





17. Art. 1679 of the Code, which pro- 
vides that ‘a testamentary executor to 
whom the testator has bequeathed any leg- 
acies, or other gifts by his will, shall not be 
entitled to any commission unless the testa- 
tor has formally expressed the intention that 
he should have the legacies over and above 
the commissions,” applies where the lega- 


| cy was. made by one will and the appoint- 


12. Where the usufruct of a sum of mo- | ment of the executor by another, as well as 
ney is hequeathed to a person, ‘during his | to those cases in which the legacy and ap- 


natural life, and at his death to be divided | 


pointment were by the same testament. Jb. 














18. A testator directed that a certain sum 
of money should be invested in stock, and 
the interest paid to a legatee during her life, 
the amount after her death to revert to his 
estate. ‘The amount was not invested, but 
one of the executors retained it, and paid the 
interest to the legatee until her death. The 
residuary legatee bequeathed this legacy to 
plaintiffs, who sued the succession of the resid- 
uary legatee for the amount of the legacy : 
Held, that the legacy not having been paid 
to the succession of the residuary legatee, 
it cannot be made liable for the amount; 
but, that plaintiffs’ remedy is against the 
party by whom the legacy was retained, 
and who still holds it, Dorsett v. Lambeth, 
711. 

See suprd 1. 


2. Exvecutors. 


19. Where a dative executor has the sei- 
zin of the succession, the delivery of a 
moveable legacy under a particular title must 
be demanded from him. C. C. 1623, 1664. 
Succession of D’ Aunoy, 36. 

20. In all personal actions the executor 
who has the seizin is the legal representa- 
tive of the succession, and judgments ren- 
dered against him are conclusive upon the 
heirs, where neither fraud nor collusion are 
alleged nor proved. C. P.123. 6. 

21. Where an executor compromises a 
claim of the succession without having been 
authorized by the court, the heirs alone can 
take advantage of the omission ; and it is in- 
cumbent on them to do so when they take 
the seizin of the succession from the exec- 
utor. Per Curiam: They cannot be per- 
mitted to receive from him all the property 
which the compromise had secured to them, 
and to claim more afterwards on the ground 
that he had no authority to make it. Dela- 
bigarre v. Second Municipality, 230. 

22. Property of a succession offered for 
sale at a twelve-months’ credit under a ji. 
fa-, may be purchased by the executor, for 
the benefit of the succession, with a view to 
obtain an extension of time for the pay- 
ment of the debt, and a twelve-months’ 
bond executed by him for the price will be 
valid. The effect of the adjudication was 
not to acquire for the succession property 
it did not previously possess, nor to change 
the nature of its title. The heirs alone 
can complain of the purchase. If they re- 
pudiate the act on the ground that the price 
offered by third persons for the property 
was adequate, the only consequence will be 
that they may insist on the executor’s ta- 
king the property, and accountiag to them 
for the price. Lafayctle v. Preston, 381. 

23. Where, subsequently to an act of 
sale of lands, the parties declare in a sepa- 
rate act that the real consideration of the 
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sale was a debt due by the vendor to the 

vendee, and stipulate that the vendor shall 

be allowed to sell any part of the lands the 

| sale of which may be approved by an agent 

of the creditor, and that the creditor shall 

reconvey to the debtor any lands that it may 

not be necessary to sell in order to pay the 

debt, and the creditor dies: Held, that no 
action will lie against the executors of the* 
deceased to compel them to appoint an agent 
by whom the sale of lands may be appro#- 
ed; that they have no authority to dispose 
of the property of the deceased at private 
sale, such an act not being one of adminis- 
tration ; and that the heirs of the deceased 
are the proper persons with whom to con- 
|test the propriety of appointing such an 
|agent. Delas.us v. Roumage, 510. 

24. A contract made by an executor with 
an attorney for a certain fee as compensa- 
;tion in full for any professional services 
necessary in the settlement of the succes- 
sion, whether any action be instituted by or 
against the succession or not, may be bind- 
ing between the parties personally, and yet 
| constitute no charge against the succession. 
| If an executor who receives tommissions for 
| tis services chooses to devolve the whole 
labor and responsibility of the administra- 
| tion upon an attorney, he must pay for the 
| services rendered by the latter; they con- 
stitute no charge against the successisn. 
The succession will be liable only for the value 
| of the professional services actually rendered 
| for its benefit. Succession of Macarty, 517. 

25. The appointment of a legatee as da- 
| tive testamentary executor in compliance 
| with the desire of all the other heirs except 

one who is silent. where the evidence sug- 
| gests po doubt as to his fidelity, capacity or 
| fitnea® will be considered as a proper exer- 
| cise of the discretion vested in the judge 
| by art. 1671 of the Civil Code. Succession 
of Bernard, 565. 

26. One to whom a testator bequeaths 
the residue of his estate after the payment 
| of a particular legacy, is entitled, as univer- 
snl legatee, to the possession of the estate 
of the deceased, where there are no heirs 
to whom any portion of the testator’s prop- 
erty is reserved by law. C. C. 1600, 1602. 
The only condition which the executor, from 
whom the seizin is claimed, can impose on 
the heir is, that the latter shall advance a 
sum sufficient to pay the moveable legacies. 
Creditors may claim security for their de- 
mands from the heir, previously to his ta- 
king possession (stat. 25 March, 1828, s. 
15): but the executor cannot require that 
such security be given. Succession of Fisk, 
705. 

See 17 suprd. Jupement, 5. 
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DOTAL PROPERTY.—EVIDENCE, IV. 


DOTAL PROPERTY. 
See Marridee, 7, 10, 12. 


ERROR. 
See Evipence, 41. Transaction, 1. 


7 


* EVIDENCE. 


See Caimmnat Law, VI. 
Successions, 2. 


Suave, 1. 


I. Onus Probandi and Presumption. 


1. Where by a contract of sale of Jand 
the validity of the sale was made to depend 
onthe payment by the vendor of certain notes 
which formed no part of its consideration, the 
subsequent resumption of possession of the 
land by the vendor creates such a presump- 
tion of payment as makes it incumbent on 
the vidios to account for the notes. Downes 
v. Scott, 278. 

2. Where third persons intervene in an 
action by attachment, basing their claim to 
the property attached upon a contract of 
consignment which presupposes the exis- 
tence of a debt, proof of the debt is essen- 
tial to entitle them to recover. Blackly v. 
Matlock, 366. 

3. A slave brought to this State and re- 
‘maining with the person who brought him 
‘until his death, being an immovable in his 

ion, must be presumed to helong to 

im. If such a title is to be effected by 

parol evidence as to its origin in a State in 

which slaves are considered as pagpnsl 

property, the evidence ought to be definite, 

positive, and of unquestionable credibility. 
Waters v. Grayson, 595. 

4. The acts of an officer de facto. in actu- 
al exercise of the ordinary functions of his 
office, are valid as to third persons who may 
be interested insuchacts. Citizens Bank v. 
Bry, 631. 

5. Where the defendant, in an action ona 
foreign judgment rendered against a person 
of the same name, denies his identity with 
the defendant named in the transcript, he 
must disprove his identity. The proof 
furnished by the record is primd facie suffi- 
cient against him. Whiting v. Ivey, 649. 

6. Where in an action on a note for the 
pricé of a slave, defendant alleges that the 

was unsound at the time of the sale, 
and has since died of the disease with which 
he was then affected, the burthen is on de- 
fendant to show that he took such care of 
the slave as a prudent father of a family 
would have done, and that a physician was 
employed by him to attend to the slava du- 





ring his sickness. Davis v. Janin, 712. 


See 34 infrd. AtTacument, 8. ArTTor- 
NEY aT Law, 7. Bankrupt, 1. Cor- 
PORATIONS, 8. JUDGMENT, 16, 18, 19. 
Marpriaee, 8. 


If. Exceptions to. 


7. Evidence recived in the lower court 
without exception, cannot be objected to, on 
appeal, as inadmissible. Somerville v. 
Young, 290. 

8. Where evidence has been received 
without objection, it will be too late, at a 
subsequent stage of the trial, to object to it 
as inadmissible. Pickett v. Bates, 627. 


Ill. Best Evidenee. 


9. The production of letters showing 
that fines had been imposed on a mail-con- 
tractor by the post-office department for fail- 
ures to deliver the mail in time, the depart- 
ment having the right to remit the fines on 
a proper showing, is not sufficient evidence 
that the fines have been puid, to authorize a 
judgment for their amount against a sub- 
contractor through whose fault the fines 
were incurred. Riley v. Hart, 184. 

10. Parol proof of a fact of which writ- 
ten evidence must exist. as of a mortgage, 
is inadmissible. Union Bank v. Ellis, 188. 

11. Where an act transferring the rights 
of a mortgagee and subrogating the pur- 
chaser thereto has been lost, proof of its 
contents can only be received upon showing 
a previous advertizement of the loss, and 
that proper measures had been taken to re- 
cover it. C. C. 2258, 2259. Williams v. 
Moraney, 228. 


IV. Relevancy and Admissibility under 
Pleadings. 


12. Where, in consequence of the debt- 
or’s not having been put in default for the 
non-performance of his contract, damages 
cannot be recovered, evidence to prove the 
amount of damage should be rejected. Hay- 
den v. Herizinger, 293. 

13. Where a defendant objects to the 
admission of any evidence on the part of 
plaintiff until he has elected between two 
inconsistent causes of action and the abjec- 
lion is sustained, and plaintiff excepts but 
insists that the case shall go to the jury, and 
the judge sanctions this irregular proceed- 
ing, evidence in support of the contract sued 
on must be admitted. Jb, 

14. Where the plaintiff in a petitory ac- 
tion claims the benefit of the possession of 
his vendors, their declarations may be prov- 














EVIDENCE, 


ed, on the part of the defence, for the pur- 
pose of establishing the character and fact 
of the possession; and this though one of 
them was the mother of the defendant. 
Davidson v. Matthews, 316. 

15. In an action of slander, defendant 
may offer, in mitigation, the testimony of a 
witness to establish that, a short time be- 
fore the institution of suit, the latter heard 
a third person tell plaintiff that the prose- 
cution should not cost plaintiff any thing; 
that plaintiff appeared not to wish to sue ; 
and that such third person said to plaintiff, 
that he intended to break down detendant, 
by lawsuits or otherwise. The jury might 
infer from the evidence either that defend- 
ant did not consider himself injured, or that 
he felt conscious of his own culpability and 
feared an investigation, or that he was 
drawn into the suit by a third person, as a 
means of oppressing the defendant, Dou- 
glass v. Craig, 639. 


V. Competency. 


16. In an action against part of the own- 
ers of a steamer, who, as commercial part- 
ners, were bound in solido, on a note given 
for materials furnished for her equipment, 
which recites that “the steamer and own- 
ers promise to pay, &c.,” and was signed 
by two of the partners who acted as agents 
for the rest, the latter will not be incompe- 
tent as witnesses for the plaintiff on the 
ground of interest in the event of the suit. 
Knight v. Lauve, 64. 

17. A grandfather is incompetent as a 
witness for his grandchild. C. C. 2260. 
Succession of Hargis, 142. 

18. A judgment rendered on the confes- 
sion of a father in favor of his children, is 
not evidence against third persons. Per 
Curiam: A father cannot be heard as a 
witness for or against hischild. C.C. 2260. 
Florance v. Bachemin, 174. 

19. On an appeal to a District Court, ta- 
ken by a land holder from the report of a 
jury of freeholders appointed to lay out a 
road, assessing damages for the injury sus- 
tained by him in consequence of the open- 
ing of the road over his land under a reso- 
lution of the police jury of the parish, the 
president of the police jury, being a mere 
nominal party, is competent as a witness. 
Nor can the members of the jury who laid 
out the road and assessed the damages be 
excluded, on the ground that, being proprie- 
tors of adjoining lands, they were interest- 
ed in the manner of laying out the road, 
and, consequently, in the event of the ap- 
peal. The objection goes only to their 
credibility. Frosard v. Police Jury, 560. 

20. A decision, in a civil suit, declaring a 
witness not entitled to credit, cannot render 
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him thereafter incompetent to testify; 
though it may greatly affect his credibility. 
Farr v. Gyles, 669. .* 


VI. Examination of Witness. 


21. Where the general character of a 
witness has not been impeached, but it has 
only been attempted to do so in reference t 
particular faets, the party by whom he 
introduced cannot sustain his credibility 
testimony of general character. Gilmore#. 
Brenham, 32. 


VII. Judicial Records and Proceedings. 


22. A statement in the return of a sher- 
iff that **he served copies of the petition 
and citation on defendants, through S., their 
agent,” is not evidence of the agency; and 
where there is no allegation io the petition, 
nor evidence in the record, that the person 
on whom thg service was made was agent 
of the defendant, plaintiff must be non- 
suited. Jacobs v. Sartorius, 9. 

23. A judgment against the principal, 
though not conclusive against his sureties, is 
evidence against them until its effect is im- 
pugned. Whitehead v. Woolfolk, 42. 

24. The delivery of letters of adminis- 
tration is presumptive evidence that the oath 
required of an administrator has been taken, 
and will impose upon one who contests the 
fact the burthen of proving that the formal- 
ity has not been complied with. Brooks v. 
Walker, 150. 

25. The admission in evidence of a rec- 
ord of the proceedings in another action, 
will be considered as introducing in evi- 
de © testimony upon which the judg- 
ment on those proceedings was senlendl. 
Florance v. Bachemin, 174. 

26. Acopy of a record of proceedings in 
a court of this State, authenticated by the 
seal of the court, and certified by a deputy 
clerk, is sufficiently attested. The deputy 
is an officer known to the law. C. P. 782. 
Downes v. Tarkington, 247. 

27. Inan opposition by one who had been 
a surety on a custom-house bond, to a tab- 
leau of distribution presented by the syn- 
dics of the principal, the opponet may show 
by whom a judgment rendered on the bond 
had been paid, notwithstanding a statement 
in the marshal’s return that it had been paid 
by a different person. Per Curiam: The 
statement by the marshal formed no part 
of the return required by Jaw; and, if it had 
formed a part, could not take away the right 
to prove that the opponent had refunded 
the amount, ora partof it. West v. Credi- 
lors, 529. 





28. Letters of curatorship signed by the 
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judge as parish. judge and ex officio judge of 
probates, accompanied by the bond and oath 
of office received by that officer, and attest- 
ed by his signature as parish judge, is suffi- 


cient evidence of a valid appointment as cu- | 
* rator. 

29. Wherea party intends to avail him- | 
self of a judgment as the foundation of his | 
laim, the whole proceedings upon which | 


Sanders v. Dosson , 587. 


decree was based, must be produced. 
incomplete transcript will not be admissi- 

. Brown v. King, 594. 
‘30. A probate judge, by whom the bond of 
an administratrix was accepted and letters of 
administration granted, cannot be heard asa 
witness to prove that, one of the parties by 
whom the bond was signed executed it on 
the express condition that other persons, 
who never signed it, should become co-sure- 
ties with him; nor can any other person be 
received as a witness to establish such a fact. 

lor v. Jones, 619. 

31. Paral evidence is inadmissible to im- 
peach or contradict a record of judicial pro- 
— tt Ib. 

32. The bond of an administrator receiv: 
ed by a probate judge of another State, forms 
a part of the judicial proceedings relating to 
theadministration of the estate, and is admis- 
sible in evidence as a part of a transcript of 
such proceedings. Pickett v. Bates, 627. 

33. Though a transcript of judicial pro- 
ceedings in another State shows that a fi. fz. 
was issued against the party, the existence 
of a judgment will not be inferred. 1b. 

34. A judgment againsta debtor in ano- 
ther State, is primd facie evidence of the debt 
against a third person to whom the debtor is 
alleged to have made a fraudulent and simu- 
Jated sale, in an action against the » iv 
this State, to annul the sale for or si- 
mulation. It devolves on the purchaser to 
rebut the evidence. Ib. 

35. A party cannot recover in an action 
instituted here on a judgment rendered in 
another State, unless the transcript shows 
the foreign proceedings to have been clothed 
with the forms necessary toa valid judgment 
in the place where it was rendered. Thus 
where such a judgment purports to have 
been rendered by confession, but it is left 
doubtful whether the confession was made 
by the attorney, or by the defendant, and 
there is no writ, citation, declaration, or 
complaint, which the court was to pronounce 
upon, or the defendant confess, no effect 
can be given tothe judgmenthere. Terrill 
v. Van Bibber, 634. 

36. In an action by one of two makers of 
a joint and several promissory note, who had 

d the whole amount in satisfaction of a 
judgment thereon obtained against him, to 
recover from his co-obligor one-half of the 
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the action against the former, to which the 
latter was not a party, is, in the absence of 
the original note, or of any evidence of its 
execution or consideration, insufficient to 
support the action. Beck v. Hunter, 641. 


See 18 supra. Aprrat, 27, 39. Crssio Bo- 
norum, 12. Crration, 5. Execurory 
Process, 10,11. Ponice Jury,2. Suer- 
1rF,9. Successions, 5. 


VIII. Non-judicial Records and other 
Official Instruments. 


37. The enrolment, and accompanying 
affidavit made by the master of a steamer, 
are not conclusive evidence that the person 
stated in them to be the owner of the steamer 
is really such. Gilmore v. Brenham, 32. 

38. The record of the proceedings of a 
police, jury, though not in the english Jan- 
guage, was admissible in evidence while the 
constitution of 1812 was still in force. 
Michel v. Police Jury, 123. 

39. A document purporting to be a copy, 
made in another State from a book called 
‘*Miscellaneous Record Book E,’’ certified 
under the seal of that State, of a deed under 
seal for certain slaves, appended to which is 
the oath of the subscribing witness that he 
witnessed the executivn of the instrument, 
and saw the maker deliver it, where the ef- 
fect of such record, under the laws of the 
State in which it was made, is not shown, if 
objected to, willbe inadmissible. The origi- 
nal deed, being under private signature, and 
presumed to be in the possession of the par- 
ty unless otherwise accounted for, should 
have been produced; the copy offered was 
but the copy of a copy. Leggo v. Canal 


Bank, 138. 


40. Where a purchaser at a probate sale, 
who was a party to an action to annul the 
sale, sets up in his pleading his title as pur- 
chaser, claiming a reeourse in warranty - 
against the succession in caseof eviction, he 
will not be listened to when, in an action 
against him by the administrator to recover 
the property or its value, he avers that he 
was not the owner of it at the date of the 
firstsuit. Putnam v. Davidson, 266. 

41. Where, after the dissolution of the 
community by the death of one of the 
spouses, the survivor, as tutrix of a daughter, 
becomes a party to a marriage contract of the 
latter, in which itis declared that the daugh- 
ter is entitled to a certain portion of land 
belonging to the community, and the daugh- 
ter subsequently mortgages that portion of 
the land to a third person, referring in the act 
to the land as that described in the marriage 
contract, the surviving wife will be estopped 
from questioning the title of the daughter to 


amount so paid, a transcript of the record of | that portion of the land. Per Curiam: 











Even if she made an unintentional mistake 
as to the quantity, her innocence will not 
protect her, for the rule is that, where one of 
two innocent persons must suffer, he shall 
suffer who by his act occasioned the confi- 
dence and loss. Frosten v. Legendre, 400. 

42. Though an act of sale sous seing privé, 
which had been recorded in the office of the 
parish judge, do not show upon its face that 
it was either acknowledged or proved before 
its registry, the certificate of the notary that 
the act was of record in his office, is such 
prima facie evidence that it was legally in- 
scribed as will relieve the party offering it 
from the necessity of showing upon what 
proof it was registered. Oglesby v. Drake, 
640. 


See Execurory Process, 9. 


IX. Private Writings. 


43. A receipt executed by a wife, assisted 
by her adel. acknowledging the receipt 
by the husband of the proceeds of parapher- 
nal property, is, prima facie, sufficient against 
the heirs of the husband; but where the 
succession of the latter is insolvent, the evi- 
dence adduced by the wife, in opposition to 
creditors, must be conclusive. Succession of 
Hargis, 142. 

44. A statement made in an account ren- 
dered by an agent, not under oath, there 
being no evidence to bring the account within 
the rule which permits the declaration of a 
witness to be given in evidence against the 
principal as part of the res geste, is inad- 
~ "i in evidence. Hebert v. Woods, 
254. 


X. Parol Evidence as affecting Written 
Instruments, and Proof of Fraud. 


45. Parol evidence is inadmissible, be- 
tween the parties or their representatives, to 
provea sale, evidenced by a notarial act, to 
have been simulated. A counter-letter, or 
other written evidence equivalent thereto, is 
the only proof of simulation admissible under 
such circumstances. C. C. 2256. Dabadie 
v. Poydras, 153. 

46. The rule established by art. 2256 of 
the Civil Code, prohibiting the admission of 
parol testimony to contradict or enlarge valid 
written acts, will not exclude such evidence 
when adduced to identify land sold, where 
the titles contain no specific description of 
the property. Such evidence explains and 
elucidates the title, but goes neither against 
nor beyond it. Moore v. Hampton, 193. 

47. The true cause of a contract may be 
shown by any legal evidence, oral or written, 
and the evidence adduced for that purpose 
never can be considered as contradicting the 
act. C. C. 1888, 1894. Delabigarre v. 
Second Municipality, 230. 
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48. A statement made by a party is inad- 
missible to explain or contradict a notarial 
act made by his authority, where he conti- 
nues to hold the property conveyed to him 
by the act. Groves v. Steel, 280. 

49. Parol evidence is inadmissible to prove 
an agency for the purchase of real estate. 
Seaton v. Sharkey, 332. 

50. Though a written contract may be 
necessary to establish a partnership in the 
ownership of slaves as between the partners 
themselves (C. C. 2807), parol evidence will 
be admissible in favor of a third person 
charging a partnership interest, and a fraud 
committed by one of the partners for the 
benefit of his associates. Stewart v. Sowles,; 
464. ‘ 
51. A purchaser who sues to rescind the 
sale of a slave on the ground of fraud, will , 
not be estopped by the written act of sale, 
made in the name of one party alone, front 
showing the interest of other parties. Jb. 

52. Parol evidence is admissible to prove 
that a written act of compromise, by which 
the creditor released a portion of his claim, 
was made in consequence of fraudulent re- 
presentations by the debtor. C. C. 3046. 
The introduction of such evidence is not 
prohibited by art. 2256 of the Civil Code ; it 
does not tend to vary or contradict the writ- 
ten act, but to show that there never was 
apy valid compromise, it wanting the essen- 
tial element of consent. Jamison v. Lud< 
low, 492. 

53. The rule established by art, 2256 of 
the Civil Code, which prohibits the intro- 
duction of parol evidence to vary or contra- 
dict the terms of a written act, is not infrin- 
ged by the admission of such evidence to 
prove a new and distinct dgreement to pay a 
debt sed by the written act. Jb. 

54.9" here a written act of sale is unam- 
biguous, and, by its legal effect, confers the 
vendor's privilege, parol evidence is inadmis- 
sible to establish that the parties‘intended 
that no such privilege should exist. C. C. 
2256. Boner v. Mahle, 600. 


XI. Proof of Agreement to Pay Interest. 


55. An agreement to pay interest must be 
established by written evidence. C. C. 
2895. Parol evidence is inadmissible for 
sucha purpose. Forgay v. Hamlin, 697. 


XII. Evidence of Parties. 


56. Where written interrogatories have 
been propounded toa witness to be examin- 
ed under a commission, and cross interroga- 
tories have been added by the opposite party, 
the examination must be restricted to them, 
unless with the consent of both parties. 
Stat. 25 March, 1628,°ss. 7, 9. Slagg v- 


‘ Pomroy, 16. 
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57. A party may interrogate his adversary 
in relation to the character of a witness ; but 
such questions only can be put to him as 
could be propounded to a witness, in whose 

lace the party interrogaed must be consi- 
tered as standing. Gilmore v. Brenham, 32. 

58. A party toa suit will not be required 
te answer interrogatories, where the appli- 
gation to propound them was made after the 
case had been called for trial, and the party 

to be interrogated was absent. 
Broke. Walker, 150. 

59: Either party to an action has a right 
to require the answers of his adversary under 
oath. to interrogatories to be used as evidence 
upon the trial of all issues pending between 
them, whether on preliminary exceptions or 
on the merits, C. P. 347. McGehee v. 

» Brown, 272. 

60:. A party to an action to whom an in- 
terrogatory is propounded by his adversary, 
may state in his answer any matter pertinent 
to: the issue, and clearly connected with the 
facts: whieh his adversary is seeking to esta- 
blish. The answer may be qualified hy the 
statement of facts which would prevent the 
eonsequences of an absolute and unqualified 
answer. Haynes v. Heard, 648. 

61. Where, in an action on a note which 
is silent as to the rate of interest, a party, 
for the purpose of reeovering a higher rate 
of interest than would be due on a note made 
in this State, interrogates his adversary as to 
whether the note was not executed by him-in 
another State, the latter may mention in his 
answer, after denying that the note was 
made by him in the State indicated, that the 
eonsideration for which the note was given had 
failed, or that no consideration ever existed. 
Per Curiam: The purpose of the jpterro- 

tory being to subject defendant pi 
fity for a higher rate of interest, a fact going 
to repel that liability, by invalidating the con- 
tract, is within the fair seope of the rule. Jb. 

62. Where a party, who has propounded 
interrogatories to his adversary, does not 
choose to use them, the latter may avail him- 
selfof them. Nor can this right be defeated 
by the plaintiff's abandoning his suit, before 
trial, and without having used the interroga- 
tories. Where, after such an abandonment, 
the plaintiff institutes a second action for 
the same cause, defendant may offer in evi- 
dence his answers to the interrogatories 
propounded in the first case. Whiting v. 
Ivey, 649. 

63. A manifest evasion by a party to 
answer interrogatories propounded to him, 
when he could not mistake their import, 
ereates a violent presumption that a true and 
direct answer would have destroyed his 
siaim or defence. Ib. 


XIII. In Actions on Bills of Exchang® 
and Promissory Notes. 





EVIDENCE, XII. XIN. —EXECUTION OF JUDGMENT. 


See Bitts or Excuanee, ETC., 17, 23, 
33 to 41. 


EXECUTION OF JUDGMENT. 


I. Where, subsequently to a seizure 
under a fi. fa. and advertizement of the pro- 
perty for sale at the court-house of the par- 
ish, the court-house is removed, under the 
provisions of a special law, to another place, 
the advertizement which had been posted up 
at the old court-house should be removed to 
the new, and the sale be made at the latter. 
C. P. 664. Stat. 5 March, 1842. After the 
new seat of justice was selected, and a 
court-house provided there, it became the 
only place at which sales under execution 
could be legally made. Union Bank v. 
Smith, 147. 

2. An order of execution must be in 
english and french, where the latter is the 
maternal tongue of the debtor, or it may be 
enjoined. C. P. 626. The fact that the 
petition in the action, which was in english 
only, was not excepted to on that account, is. 
| not a waiver of the right to require that the 
| order of execution: shall be in both languages. 
Dubrocav. Favrot, 272. 

3. A judgment ereditor is not bound to 
resort toa revocatory action before seizing: 
property, which he believes to belong to his 
debtor, and to be held by a third person 
under a simulated sale. Clark v. State Bank,. 
325. 

4. Where a judgment fora principal sum, 
with interest at ten per cent a year, was 
rendered before the stat. of 19 February, 
1844, reducing the rate of conventional inte- 
rest to eight per cent, a twelve months’ bond 
given forthe price of property sold undera 
ji. fa. issued on the judgment, though exe- 
cuted after the passage of that act, might 
lawfully contain a stipulation for interest at. 
ten percent. Per Curiam: The judgment 
creditor had a vested right to interest at that 
rate until paid. Bemiss v. Dwight, 337. 

5. The proceedings authorized by sec. 13 
of the stat. of 20 March, 1839, which pro- 
vides that where a plaintiff has applied for 
a fi. fa. and has reason to believe that a third 
person has property, or effects in his posses- 
sion, or under his control, belonging to the de- 
fendant, or is indebted to him, he may canse 
such third person to be cited toanswer, under 
_ oath, interrogatories touching said property or 
| debt, may be resorted to inall cases where a fi. 
fa. has been issued; and as a fi. fa. may issue 
from the court of the parish in which the 
judgment was rendered to any other in the 
State where the debtor has property (C. P- 
642), the right of propounding interrogato- 
ries to third persons is accessory to and ac- 
‘companies the writ to the parish in which it 


























EXECUTION OF JUDGMENT.—EXECUTORY PROCESS. 


is to be executed, giving to the court of that 
parish jurisdiction over the proceedings 
against such third persons under the /i. fa, 

eatherstonh’ v. Compton, 380. 

6. A garnishee, or third person, to whom 
interrogatories are propounded under a fi. fa. 
under the statute of 20 March, 1839, sec. 13, 
and 18 March, 1840, cannot interfere in the 
controversy between the original parties, nor 
plead other defences than those necessary to 
protect himself. He will be protected by 
the judgment of the court against him, as 
no seizure in his hands can be made under 
the execution without notice to the defend- 
ant, who must, after notice, oppose the 
seizure, or lose all recourse against the gar- 
nishee fur the payment made by him under 
the orderofacompetentcourt. But a judg- 
ment and fi. fa. are necessary to support the 
proceedings against such garnishee or third 
person, and they may require proof of their 
existence as a pre-requisite to any judgment 
against them. Jb. 

7. A judgment is not satisfied, ner novated, 
by the taking of a twelve-months’ bond for 
the price of property sold undera fi. fa. 
Lafayette v. Preston, 381. 

8. A sale under execution of promisso 
notes, made withont appraisement, is void. 
C. P. 671 to 680. Stockton v. Stanbrough, 
390. 

9. A sale of promissory notes belonging to 
a debtor, made under a ft. fa., without their 
having been taken possession of by the mar- 
shal, isvoid. Jb. 

10. The defendants in the action are the 
only parties who can take advantage of any 
inaccuracy in setting forth the title of the 
case ina fi. fa., issued under a judgment; 
and their rights,in this respect, will be con- 
sidered as waived, where they subsequent- 
ly insist on a sale under the seizure and 
appraisement. Conrey v. Copland, 452. 

11. Where, after the appraisement of 
property seized under a fi. /a., it is discov- 
ered that no adjudication can be made on 
the day for which the sale is advertized, it 
being a day of public rest, and the sheriff 
makes a second seizure of the property, 
advertizing it anew, no new appraisement 
can be made, where the defendants in ex- 
ecution insist on the sale being made under 
the first appraisement. Jb. 

12. The sole object of the notice requir- 
ed to be given to a defendant in execution 
to appoint an appraiser, is to give him an 
opportunity to make an appointment. If 
he have done so, it is idle to enquire 
whether he had notice or not. Foster v, 
Roussel, 546. 

13, The ye ry 2 authorized by sec. 
13 of the stat. of 20 March, 1839, against 
third persons under a fi. fa., cannot be 
substituted for a direct revocatory action, 
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and be used to assail,ou the ground of fraud, 
the title of such third person to property in 
his possession. Copley v. Dosson, 651. 
14. Interrogatories propounded to a third 
rson under section 13 of the stat. of 20 
: arch, 168, toungh not onenyres on the 
on which the party was cited toa ‘ 
oe be taken for confessed olla oe 
order of court. Until euch en order has 
been made the person interrogated may 
appear and answer them, and plead any de- 
fence he could have previously offered. Jb. 
15. Where a plaintiff in execution re- 
ceives from a sheriff the proceeds of pro- 
perty sold by him under a fi. fa. without 
making any objection or reservation of any 
kind, he will be held to have ratified the 
sale, and cannot afterwards complain of the 
manner in which it was made. Coleman v. 
Dewees, 698. 


See Apprat, 15.. Corporations, 7. 
PartNersuiP, 3, 4, 6. Privitece, 9. 
Sar, 35. SHERIFF, 7, 8, 9. 


EXECUTOR. 


See Donations, 19 to 27. 


EXECUTORY PROCESS. 


1. Where an order of seizure and sale is 
enjoined, and the creditor answers the peti- 
tion for an injunction, praying for a judg- 
ment against the plaintiff in injunction for 
the debt due him, with mortgage, the only 
effect of the prayer will be to ehange the 
Pp ings from the wid ereculivd to the 
vid ofdinaria. The change involves no 
abandonment of the action, Bat merely au- 
thorizes a judgment to be rendered affect- 
ing the debtor’s property with a general 
mortgage. Brooks v. Walker, 150. 

2. Where an order of seizure and sale is 
enjoined, and the proceedings are changed 
from executory to ordinary by the answer 
of the creditor, both parties being before the 
court and issue joined between them, the 
plaintiff in injunction cannot object to the 
proceedings via ordinaria on the ground of 
want of service of citation and petition. Jb. 

3. Where mortgaged property is in pos- 
session of the mortgagor, one expressly 
subrogated to the rights of the mortgagee, 
may proceed against it vid executivéd. But 
where an act of mortgage contains no clause 
denon alienando, and the property is sold 
by the mortgagor to a third person, neither 
the mortgagee, nor any one subrogated to 
his rights, can proceed against it by order of 
seizure and sale. The creditor must resort 
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4. Where an order of seizure and sale, 
sued out under article 746 of the Code of 
Rractice, on a judgment rendered in anoth- 
er State, was suspended by appeal at the 
time of the passage of the stat. of 1 June, 
1846, repealing so much of that article as 
authorizes executory process on such a 
judgment, the proceedings must be dismiss- 
ed. Laws regulating the form of judicial 
proceedings relate to the remedy; and 
where, befure a final decision, a new law 
changes the form, it must take effect at 
once, unless it expressly declares that the 

re-existing form shal] continue to be fol- 

wed in cases then pending. . Scolt v. 
Duke, 253. Commercial Bank vy. Mark- 
ham, 698. 

5. Want of amicable demand, is not a 
sufficient ground to enjoin the execution of 
an order of seizure and sale. Snow v. 
Trotter, 268, 

6. In proceedings vié crecutivd, it is not 
necessary that a copy of the petition should 
be se served on the defendant. C. P.734, 
735. Ib. 

7. A prayer that mortgaged property 
should be seized and sold to satisfy plain- 
tiff’s demand, is equivalent to a prayer for 
the recognition of the mortgage. Jb. 

8. Where a mortgage contains the pact 
de non alienando, it is unnecessary to allege 
in the petition for an an order of seizure 
and sale that, the property mo ed is in 
the possession of the mortgagor. b. 

9. Wivere an act of mortgage given to 
secure the price of sah es = ca- 
pacity of the agent om the sale was 
made and 1 sas bo retained, and re- 
cites the mandate, the power of @itorney 
itself. forms no part of the testimony neces- 
sary to authorize an order of seizure and 
sale. Ib. 

10. Where it appears by any evidence 
that property has been appropriated by ju- 
dicial authority for the satisfaction of a 
foreign judgment, the judgment conld nut 
have been rendered executory here, even 
before the stat. 1 June, 1846, without show- 
ing what disposition had been made of the 

rty; it being impossible to say, with- 
out such evidence, what amount, if any, is 
due on the judgment. Ward v. Agricul- 
tural Bank, 450. 

11. A procés-verbal of an adjudication for 
the price of which the purchaser executed 
his notes with mortgage, though not in the 
form of a notarial act, being a matter of ju- 
dicial record, is authentic evidence, such as 
may form the basis of an order of seizure 
and sale. Nor is it important that it was 
not signed by the judge as judge of pro- 


Williams v. Mo- 


hates; his signature as parish judge was , 
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|sufficient. As parish judge, he was probate 
judge and auctioneer, and clothed with au- 
thority to adjudicate the property. San- 
ders v. Dosson, 587. 

12. An order of seizure and sale, issued 
prior to the statute of 1 June, 1846, ona 
judgment rendered in another State, can- 
not be proceeded with since the promulga- 
tion of that statute. A rule taken subse- 
quently to the statute on a garvishes to 
show cause why certain notes should not 
be delivered to the sheriff to be subjected 
to plajntiff’s execution, must, consequently, 
be discharged. Kilgore v. Planters Bank, 
693. 

13. The stat. of 1 June, 1846, which de- 
clares: ‘* That so much of articles 746 and 
747 of the Code of Practice as authorizesa 
creditor having obtained a judgment in 
another State of the Union or in a foreign 
country, to proceed by executory process 
on said judgment, be, and the same is here- 
by, repealed,” does not violate art. 119 of 
the constitution, which provides that, “ no 
law shail be revived or amended by refer- 
ence to its title; but in such case the act 
revised, or section amended, shall be re- 
enacted and published at length.” Per 
Curiam: Art. 119 does not include, by its 
terms, the repeal of laws, or portions of 
them, and can only be thus extended by an 
implication of doubtful propriety. Com- 
mercial Bank v. Markham, 698. 


FAMILY MEETING. 


See Turorsuir, 


FIDEICOMMISSUM. 


See Donations, 9, 11, 13. 


FRAUD. 


See Evipence, 45, 50, 51, 52. 
T10N, 8, 9. 


PRESCRIP- 


HUSBAND AND WIFE. 
See Marriace, 


HYPOTHECARY ACTION. 


1. One who purchases slaves subject to 
the condition that they shall be emanci 
in a certain time, and who subsequently 
emancipates them under a decree of court 





rendered in due form, cannot afterwards be 
Sued in an hypothecary action as a third 














possessor of the slaves, by the holders of a 
judgment which had been registered while 
the slaves were in the possession of their 
original owner. Per Curiam: The defen- 
dant is not a third possessor, nor can he be 
treated as the real emancipator. The slaves 
hold their actual status under a decree of 
court, which will be binding until overruled 
in a direct action agairst them and the judg- 
ment debtor. Taylor v. Rostrop, 100. 

2. The owner of an undivided third in- 
terest in certain real estate, having mort- 
gaged it to plaintiff, by an act duly recorded, 
subsequently sold his third to the owner of 
the other two thirds. A creditor of the 
latter, who subsequently obtained a judg- 
ment against him, seized the whole proper- 
ty under execution, and sold it for a price 
Jess than the mortgage upon the one-third, 
and the whole price was paid to the judg- 
ment creditor. The first mortgagee was 
not a party to these proceedings. Inan 
action by him against the purchaser as third 
possessor: Held, that plaintiff’s mortgage- 
rights are protected by arts. 683, 684 of the 
Code of Practice; and that, under art. 709, 
he is entitled to an hypothecary action 
against the purchaser at the judicial sale, 
as a third possessor who has taken subject 
to the mortgage. De Blanc v. Dumarirait, 
542. 


See Executrory Process, 3. 


IMPUTATION OF PAYMENT. 
See Parmenrt, 3, 5, 6. 


INDICTMENT. 
See Crimmnat Law, IV. 


INJUNCTION. 


1. To authorize a debtor to enjoin an 
execution on the ground of his being the 
holder of notes and drafts due by the plain- 
tiff in execution, it must be shown that they 
were acquired at such a time that they 
could not have been pleaded in defence to 
the original action. Morgan v. Driggs, 
124. 

2. Where an execution, issyed) for the 
amount of a judgment rendered by the Su- 
preme Court and for the costs, is enjoined 

e débtor, proof that the costs in the 
upreme Court had been paid by the deb- 
tor before execution was issued, but unac- 
companied with any allegation that the cre- 
ditor was aware of the payment, will not 
snbject the latter to the costs of the injune- 
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tion; nor will the fact deprive him of the 
right to damages, under the statute of 25 
March, 1831, s. 3, upon the amount enjoin- 
ed, which was really due. Jb. 

3. To authorize a judgment, on the dis- 
solution of an injunction, condemning the 
plaintiff in injunction and his surety to pay, 
in solido, the amount of the judgment en- 


joined, there must be proof that the credi- 


tor had lost the amount of his judgment in 
consequence of the injunction. Segond v. 
Remy, 126. 

4. The execution of a judgment cannot 

be enjoined on the grounds which have been 
Jeaded in defence to the original action. 
Daves v. Wright, 130. : 

5. Where a defendant in injunction prays 
for its dissolution, and that the principal and 
C. M., his surety, be condemned, in solido, 
to pay interest and damages, and it appears 
from the bond that J. J., and not C. M., 
was surety on it, judgment may be rendered 
against the party really bound as surety. 

nder sec. 3 of the stat. of 25 March, 
1831, it was sufficient to show who was the 
real surety on the bond, to authorise a judg- 
ment against him. Union Bank v. Smith, 
147. 

6. A bankrupt who has failed to plead his 
discharge under the act of Congress of 19 
August, 1841, in defence to an action against 
him, cannot avail himself of it as a means of 
arresting, by injunction, the execution of 
the judgment against him. Palmer v. 
Moore, 208. 

7.-An affidavit by a party that ‘the facts 
and allegations stated and set forth in the 
foregoing petition, which according to his 
belief render an injunction necessary, are 
true to the best of his knowledge and be- 
lief,” is insufficient to sustain an injunction. 
Canal Bank v. Carriel, 225. 

8. An affidavit for an injunction, in these 
words: * M. J. (the petitioner,) being duly 
sworn deposes, that facts stated in the fore- 
going petition are true to the best of his 
knowledge and belief,” is insufficient, for 
uncertainty. C. P. 304. The party will 
not be permitted to amend by inserting the 
article the before facts, the sense being 
complete without it, where nothing shows 
the omissjon to have been one of inadver- 
tence, nor that the party intended to swear 
to all the facts stated in his petition, nor to 
any specific fact. Judson v. Connolly, 466. 

9. Sec. 3 of the stat. of 25 March, 1831, 
authorizing the court, in case of the disso- 
lution of an injunction, to condemn, in the 
same judgment, the plaintiff and his sure- 
ty, jointly and severally, to pay to the de- 
fendant interest on the amount of the judg- 
ment and damages, applies only where 
judgments have been enjoined. In other 
cases, the defendant must be left to his 


ty 
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remedy onthe bond. Jacobs v. Augustin, 
476. 

10. An affidavit at the foot of a petition 
for an injunction in these words, “ that 
factsand allegations contained in the fore- 
going petition are true,” is insufficient, no 
specific fact, rendering an injunctign ne- 
cessary, being sworn to. Carroll v. Miller, 
555. 


11. The sale of property seized under a 
ji- fa. cannot be enjoined by the defendant 
in execution, on the ground that it does not 

to him, but to others; it is for the 

latter to resist the execution, if they desire 
to doso. Ifthe property was in possession 
of defendant as agent for the owners, or as 
administrator of the succession of any one 
of them, he might have instituted proceed- 
ings, in their names, for their protection. 

itchell v. Lay, 593. 

12. Where a surety signs an ipjunction 
bond in blank, which is afterwards properly 
filled up, his liability will attach from the 
time of his signature. Eyssallenne v. Citi- 
zens Bank, 663. 


See AppEaL, 7, 11. INspncTion. 4. 


INSOLVENCY. 
See Cessio Bonorum. Jupement, 4. 


INSURANCE. 


1. Where in an action on a policy of in- 
surance on merchandize on board of a barge 
which was sunk while in tow of a steamer, 
the evidence shows that the barge was 
strong and in condition, and that it was 
possible that her sinking may have been ow- 
ing to some unseen and undiscovered peril 
of the river, it would be to extend the doc- 
trine of seaworthiness too far, to avoid the 
policy because the cause of the accident is 
not specifically ascertained by the evidence. 
Snethen v, Memphis Insurance Company, 
474, 

2. The general rule is, that seaworthiness 
is umed; but where a vessel springs a 
{dk babe after the risk commences, without 

apparent cause from perils within the 

policy, a new presumption arises of unsea- 

iness; but this latter presumption is 

not conclusive ; it may be rebutted by evi- 
dence. Ib. 

3. Where a vessel insured *at and from 
N. to H., from thence to B. and back to 
N,” is lost while in the port of H., the loss 
is covered by the policy. The insurance is 
the same as if the policy had been “at and 
from N. to B. with liberty to stop at the in- 


termediate port of H. The words * thence” | 
and “ from” when applied to intermediate | 
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ports. have not the same exclusive sense as 
when used with re to the commence- 
ment of a voyage g@they are merely de- 
scriptive of the course of the voyage. Un- 
der policies ‘+ from” a port, instead of * at 
and from,” the risk attaches only from the 
time of sailing; but though * at” is used, 
when it is intended to include the insurance 
in port at the commencement of the voy- 
age, it is not usual to insert it in relation to 
intermediate ports, to cover the risk while 
cae. Bradley v. Nashville Insurance Co., 
08. 

4. Where an insurance company was 
bound, in good faith,to furnish a policy inthe 
usual form and with the usual clauses, they 
will not be allowed to release themselves from 
any liability to the insured from their ne- 
glect to do so. Jb, 

5. In the construction of policies of in- 
surance the intent is to be regarded, rather 
than thé grammatical construction. Ib. 


INTEREST. 


See Evipencer, 55,61. Crss1o Bonorvum, 
2. ExrcutionorJupement.4. Jupe- 
MENT, 9. Loan. MarriaGe, 17. Os- 
LIGATIONS, 12, 17, 18, 23, 28. Succrs- 
sions, 4, 11, 17. Surety, 12. Tu- 
TORSHIP, 13, 14. 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Evipence, 12. 


‘ 


INTERROGATORIES UNDER 
A FI. FA. 


See Execution or JupeMeEnr, 5, 6, 13, 14. 


INTERVENTION. 
See Prieapine, III. 


JUDGMENT. 
See Cessio Bonorvum, 1. 


I, Form. 


1. A judgment rendered on a rule taken 
on a sheriff, to show cause why he should 
not be declared liable as surety, off account 
of his neglect to take the surety required 
by the court on releasing sequestered prop- 
erty, if not signed by the judge cannot 
have the force of res judicata. C. P. 546. 
Gates v. Bell, 62. 

















2. The stat. of 10 April, 1805, having re- 
quired that all judgments should be signed, 
a judgment rende hile that statute was 
in force, not signed, cannot have the force of 
res judicata. Hatch v. Arnault, 482. 


H. Effect. 


3. Decrees rendered by consent of par- 
ties, decide nothing; they merely authen- 
ticate private agreements, and render them 
executory between the parties. Their ef- 
fect as to third persons, is that of a transac- 
tion made in an_authentic form. Union 
Bank v. Marin, 34. 

4. A decree rendered by consent in a 
proceeding which a father and his children 
are parties, by which a mortgage is created 
on the property of the former, after an ex- 
ecution issued against him at the suit of a 
third person had been returned “nulla 
bona,” and his insolvency at the time there- 
by ascertained, cannot affect the rights of 
the creditor. Jb. 

5. Where the matters at issue in an op- 
position by the heirs of the wife to an ac- 
count presented by the surviving husband 
as executor, are the right of the heirs to a 
certain interest in a plantation and slaves al- 
leged to be community property, and 
the simulation of a sale of the property 
made by the husband before the dissolution 
of the community, the judgment rendered 
thereon may be pleaded as res judicala to 
an action by the heirs against the husband 
personally for a partition of the same prop- 
erty alleged to be owned by themselves and 
the defendant, and for a judgment recog- 
nizing their rights to an undivided portion 
of it and declaring the simulation of the sale 
made by the husband. The fact that the 
proceedings on the opposition were against 
the defendant as executor, and that‘the op- 
* position was to his account as such, will not 
prevent the judgment from being set up a9 
res judicata, on the ground that the de- 
mands in the two cases were not made by 
the parties in the same quality. PerCuriam: 
The law giving a preference in the adminis- 
tration of successions to those who are in- 
terested in them, it generally happens that 
the administrator, either as heir or creditor, 
has an interest adverse to that which he 
represents. His individual interest is liti- 
gated in the account which he presents, and 
en which his claim, as heir or creditor, is 
exhibited, in the eye of the law he is per- 
sonally rty, though his personal riglits 
have been asserted in his representative ca- 
pacity ; and if one having an adverse interest 
make an issue on the claim, any judgment 
rendered on it will be binding on both par- 


JUDGMENT, I. Il. 





ties. Morton v. l’ackwood, 167. 
6. The only test as to the effect of a de-' 
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cree as res judicata is its finality as to the 


matters embraced in it, and its having the 
requisites prescribed by art. 2265 of the 
Civil Code. Kellam v. Rippey, 202. 

7. To support the exception rei judieale 
the issue in the two actions, as well as the 
parties, must be the same. Successors, or 
ayans-cause of the parties to the original 
suit, are considered as having been parties 
themselves, where their titles have been ac- 
quired since the institution of the action in 
which the original judgment was rendered ; 
aliter, if acquired before. Delabigarre v. 
Second Municipality, 230. 

8. One who purchases property, or ac- 
quires a mortgage on it, pending a litigation 
in relation to it, though for a valuable con- 
sideration, and without any express or im- 
plied notice in point of fact, will be bound 
by any decision that may be made against 
the person from whom he acquired his title 
or mortgage. Gillespie v. Cammack, 249. 

9. As a general rule a judgment in an ac- 
tion for interest, particularly when evidenced 
by a distinct obligation, will not have the 
force of res judicata between the same par- 
ties, in a subsequent suit for the principal, 
or other arrears of interest. Butif in asuit 
for interest the validity of the original con- 
tract is adjudicated upon, the judgment 
will be conclusive between the same parties. 
Where, however, a case goes off on some 
matter of form, or some technical defect, it 
is obvious that the fact itself negatives the 
idea that the causes of action or defence are 
the same, or that the adjudication was on 
the’ contract ; and acase so terminated does 
not form res judicata in another suit in 
which the original cause of action is in con- 
troversy. State Bank v. Navigation Co., 
294. 

10. Where a judgment has been obtain- 
ed on a note, the note itself beeomes mer- 
ged in the judgment, and can only be sever- 
ed from it by the reversal or recision of the 
judgment. Smalley v. Creditors, 386. 

11. Where a final judgment has been 
rendered against a plaintiff, in an action on 
a bill of exchange, on a plea of prescription, 
the judgment will be conclusive against him 
in a subsequent action on an account cur- 
rent, the balance in which results from the 
non-payment of the dill. The cause of ac- 
tion being the same in both suits, plaintiff 
cannot, by merely changing the form of his 
ome me avoid the consequences of the 
first judgment. Johnson v. Forstall, 446. 

12. Where the demand in one case is 
made by a party in his own right, and in an- 
other as executor, the demand not being 
between the same parties in the same ca- 
pacity, a judgment in the first case cannot 
have the force of res judicata in the second. 

West v. Creditors, 529. 

13. The exception rei juicate is strict? 
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juris; and if there should be any doubt as 
tu the identity of the things claimed, or of 
the persons claiming them, it cannot be 
maintained. Jb. 

14. Where there is doubt upon a ques- 
tion of res judicata, the party against whom 
the plea is set up should have the benefit of 
- doubt. Westv. Creditors—Rehearing, 

32. : 
15. A judgment homologating a tableau of 
distribution presented by the syndic of an 
insolvent, and declaring that it shall stand 
‘as the final tableau of distribution of the 
funds in the hands of the syndic,” on which 
a creditor, who opposed the homologation, 
was placed as an ordinary creditor, cannot 
be pleaded as res judicata to an opposition 
by the same creditor, to a second tableau, 
for the distribution of other funds, on which 
he claimed to be placed as a privileged cred- 
itor for the same debt. The homologation 
has the force of res judicata only as to the 
funds proposed to be distributed by the first 
tableau. Ib. 

16. The ) seneetinn which attaches to 
the thing adjudged is juris et_de jure, and 
no evidence is admissible against it. Orr v. 
Thomas, 582. 

17.. Where, in an action against one who 
had executed a mortgage on land to secure 
his faithful administration as curator of a 
succession, and who had left the State in- 
debted to the succession for moneys receiv- 
ed by him in his official capacity, a curator 
ad hoc is appointed to represent the absen- 
tee, and a judgment is rendered against him 
for the amount due, and the mortgage 

ized and rendered executory, the 
judgment must be restricted to the proper- 
ty mortgaged. It has not the force of a 
personal judgment, rendered after citation ; 
nor, on being recorded, can it have the force 
of a judicial mortgage on property held by 
a third person, under a conveyance from 
the debtor anterior to the judgment. George 
v. Le Grand, 652. 


See Cessio Bonorum, 11. Successions, 3. 


Ill. Action to Annul. 


18. A judgment of interdietion, execu- 
ted nearly thirty years previously in the 
presence of the party interested, and of his 
wife and relations, without any kind of ep- 
— and under which property has 

n purchased by third persons in good 
faith, will not be annulled because no reeord 
evidence of citation or of the appearance of the 
party is to be found in the office where it 
should have been preserved. Per Curiam: 
In consequence of the notorious want of 
care in the preservation of the public rec- 
ords in the country parishes, the absence of 
such record evidence, when applied to an- 


JUDGMENT, 
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cient proceedings, raises but a remote pre- 
sumption, and one which must be held sub- 
ordinate to the violemt legal presumption 
that, the judge before whom the proceed- 
ings were had did his duty. Gentile v. 
Foley, 146. 

19. After twenty years, there is a pre- 
sumption in favor of every judicial tribu- 
nal, acting within its jurisdiction, that all 
persons concerned had due notice of its 
proceedings. 1b. 

20. The right to annul a judgment is not 
restricted to the cases specially enumerated 
by art. 607 of the Code of Practice. But 
to entitle a party to such relief, a case must 
be made outshowing that it would be against 
good conscience to execute the judgment, 
and that the plaintiff could not have availed 
himself of the matter in the former litiga- 
tion, or was prevented by fraud or accident 
from so doing, If there has been laches or 
negligence, the party cannot be relieved. 
The matter must be such as the defenant 
could not, by reasonable diligence, have 
known. Norris v. Fristoe, 646. 


IV. Judgment as in case of Non-Suit. 


21. Where an action has been pending 
for more than three years,and plaintitis have 
had ample time to procure the testimony 
necessary to establish the demand, but have 
not done so; and, on the motion for a new 
trial, it was not urged that there was sur- 
prize, or any expectation of obtaining fur- 
ther evidence, a final judgment, and not one 
of non-suit, will be rendered in favor of 
defendant. New Orleans and Carrollton 
Railroad Company v. Chaney, 262. 

22. Where a plaintiff, in an action in 
which there is no reconventional demand, 
fails to appear on the day fixed for the trial, 
either in person or by attorney, to prosecute 
his suit, no final judgment can be rendered 
against him; the judgment should be one 
of non-suit. C. P. 491, 532, 536. Mee - 
Donogh v. Dutillet, 660. 


JURY. 


1. A court may assess damages without 
the intervention of a jury. Art. 313 of the 
Code of Practice relates to the assessment 
of damages under judgments by default. 
Daly v. Van Benthuysen, 69. 

2. A prayer for a jury is too late, after 


the case has been called for tri Cc. P- 
494, 495. Brooks v. Walker, : 

3. A prayer for a trial by jury isin time, 
if made before the case is set for trial. C. 
P. 494, 495. Wilson v. State Bank, 196. 


4. Under the 17th sec. of the stat. of 10 





February,’ 1841, a prayer for a jury should 





JURY.—LEASE, Il. 


be disregarded until the jury fee is paid; 
but the payment may be made at any time 
before the case is fixed for trial. 1b. 

5. Where a case is tried before a jury 
who write only french, and the verdict is 
returned by them in that language, and it 
is translated into english under the direction 
of the court, read to them as translated, 
assented to by them, signed by the fore- 
man, and recorded by the clerk in their pre- 
sence, it will be sufficient. Walsh v. Bar- 
row, 265. 

6. A plaintiff cannot require that an ex- 
ception to the jurisdiction of the court, on 
the ground of the defendant’s domicil being 
in another parish than that in which the 
action is pending, should be submitted to a 
jury. McGehee v. Brown, 272. 


See Arpeat, 38. CriminaL Law, VII. 


LAW. 


1. Section 7 of the act of the Mississippi 


legislature of 21 February, 1840, which de- | 


clares, that it shall not be lawful for any 
bank in that State to transfer, by endorse- 
inent or otherwise, any note, bill receivable, 
or other evidence of debt, was intended 
solely for the benefit of the debtors of those 
banks ; and the privilege which it conferred 
on them, of paying the banks in their 
own notes, might be waived by the debtors. 
The transfer of the notes does not place a 
party claiming under it, in the position of 
one to whom courts can give no assistance 
in enforcing his contract, as in case of a 
plaintiff seeking to enforce an immoral 
or unlawful contract. Roberts v. Stark, 71. 

2. Though a statute direct a thing to be 
done at a particular time, it does not neces- 
sarily follow that it may not be done after- 
wards. Wilson v. Siate Bank, 196. 

3. The laws organizing the government 
of acity are eminently laws for the preser 
vation of public order, from the force and 
obligations of which individuals cannot de- 
rogate by their conventions. C. C. 11. 
Contracts made in violation of such laws are 
absolute nullities, not susceptible of ratifica- 
tion, State Bank v. Navigation Company, 
294. 

4. Prior laws will not be presumed to 
have. been repealed by subsequent laws, 
from the mere fact that the latter contain 
provistons different from the former. A re- 
peal will implied only where the last 
statute ins provisions contrary to, or 
irreconci e with, those of prior laws. 
C. C.23. State v. Lewis, 398. 

5. Those statutes are real, in contradis- 


tinction to personal, which regulate directly | 


property, without reference to the condition 


95 
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or the capacity of its possessors. Augusta 
Insurance Co. v. Morton, 417. 


See Marniace, 2, 3. 


LEASE, 


I. Of Things. 


1. A stipulation that a lessee shall not 
sub-let the premises without the written 
assent of the lessor, is for the exclusive be- 
nefit of the latter, and if he does not take 
advantage of it, no one elsecan. Montecon 
v. Faures, 43. 

2. Where a lease of land has not been 
recorded in the manner required by law for 
absolute sales of real estate, the lease will 
be without effect as to purchasers from the 
lessor. Stat. 26 March, 1806, s. 1. Brown 


v. Matthews, 198. 
See Priviteer, 15. 


Il. Of Labor. 


3. In an action by a contractor, against 
the party with whom he had contracted for 
the erection of a building, for damages for 
non-performance on the part of the latter, 
the difference between the amount the con- 
tractor was to receive, and that which he 
was to pay under sub-contracts made by 
him for the materials and building, does not 
constitute the amount of profit the contrac- 
tor is entitled to recover. Per Curiam: 
It cannot be ascertained, without evidence 
as to the value of labor and materials at the 
time, and as to the solvency of the sub- 
contractors, whether they would have been 
able to comply with their obligations, or to 
indemnify the contractor if they had not. 
When a contract is broken before the arri- 
val of the time for full performance, and the 
opposite party sues for damages also before 
the time for full performance, the market 
value at the time of the breach, whenever 
there is a market value, is to govern. 
Where there is none, as in this case, the 
question involves a minute enquiry into the 
cost of materials, the expense of procuring 
and transporting them to the place of deli- 
very, the amount of labor required for put- 
ting up the building and the value of the 
wages of laborers and mechanics, the whole 
tobe assessed at the time of the breach of 
the contract; and wherever the estimate of 
profits must be somewhat conjectural, the 
damages should be moderated so as to allow 
for any partial uncertainty that may exist. 
Seaton v. Second Municipality, 44. Mc- 
Cord v. West Feliciana Railroad Co., 285. 

4. Where, in consequence of the failure 
to give to the owner of a plantation the 








754 
notice ired by the police regulations of 
the parish, of the work to be done in making 


a road and levée on his plantation, the con- 
tractor to whom the work was adjudicated 
cannot preceed summarily to seize and sell 
the land, he may recover from the police 
jury the amount due under his contract. 
Michel v. Police Jury, 123. 

5. A contraet made by a partnership, as 

undertakers for the construction of a rail- 
read, will be cancelled by the death of any 
of the parties. unless the other party con- 
sent that the work shall be continued by 
the heirs of the deceased, or by others em- 
ployed by them for that purpose. 
2737. . A eee to oe such ~_— will 
not subj @ party refusing to damages. 
He is “e bouad to pay to the heirs the 
value of work already done, and that of 
the materials already prepared, proportion- 
ably te the price agreed on, in case such 
work and materials may be useful to him. 
C. C. 2738. McCord v. West Feliciana 
Railroad Co., 285. 

6. Where one whe had contracted to 
ereet certain buildings, becomes insolvent, 
leaving the buildings incomplete, and an 
instalment of the price, payable on their 
eompletion, unpaid, nothing in the stat. of 
¥8 March, 1844, requires that the owner, in 
erder to entitle himself te apply the unpaid 
balance to their completion, should have an 
estimate of the werk remaining to be done 
made by any disinterested persons. How- 
ever expedient such acourse may be, it is 
not required by the statute. Whatever has 
been necessarily expended in the comple- 
tion of the buildings, must be deducted from 
the unpaid instalment. The provision for 
a submission to arbitration in see. 3, of that 
stat. contemplates enly disputes between 
the contractor and those employed by him, 
or who have furnished him with materials. 
Hale v. Wills, 504. 

7. By the stat. of 18 March, 1844, rela- 


tive to mechanics and laborers employed by | be 


Builders, and the — of —_~ 
these persons, as against the owner, ho 
under, and not beyond, the building con- 
tract. B. 

8. An account, presented by a fuarnisher 
of materials used in the construction of a 
building, to the owner, in order that the lat- 
ter may retain its amount out of subsequent 

nts, under the provisions of the stat. 
of 18 March, 1844, which states the quan- 
tity of the materials furnished, the dates of 
the delivery, the prices, and that they were 
delivered to the contractor to be used in the 
buildings, and is certified by a justice of the 
peace to have been sworn to before him, is 
sufficient under the statute. Jb. 
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er, and those who have furnished him with 
materials, who have complied with the pro- 
visions of that stat. by presenting attested 
accounts to the owner, are entitled to any 
amount, not exceeding their claims, unpaid 
under the contract at the time ef the notice, 
after subtracting the amount nee to 
complete the ee: but the owner can- 
not be made liable beyond the amount of 
his contract ; nor Will he be liable by reason 
of any payment made to the contractors in 
advance, where the amount so advanced 
would have become due before the date of 
the notification to the owner of the claim of 


C. | the laborer or farnisher of materials. Jb. 


10. As to the rights of the laborers and 
furnishers of materials inter se, they must 
share the fund rata ; they do not rank 
in the order of time, and any such credi- 
tor for labor or materials has a right to par- 
ticipate in the fund until distributed. Jb. 


LESION. 


See Prescription, 9. . 


LITIGIOUS RIGHT. 
See Oxntications, 9, 10. Pueapine, 17. 


LOAN. 


I. The provision of article 2895 of the 
Civil Code, establishing the rate of conven- 
tional interest, has always been confined to 
loans of money, and held not to apply to the 
purchase and sale of promissory notes, bills 
of exchange or other negotiable instruments, 
nor of eredits. Bank of Louisianav. Bris- 
coe, 157. 

2. An exchange of credits made bond 
fide, is net illegal; aliter, if the exchange . 
a mere device to cover usury. In every 
case the inquiry is, whether the transac- 
tion was, in substance, a loan of money; if 
really a sale or exchange of credits, it wilF 
be valid though the eontract be in the form 
of alean. Ib. 


MANDAMUS. 


Decision in Succession of Macartyp2 An 
979, affirmed. Ex parte Bujol, 716. 
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9. Under the stat. of 18 March, 1844, 
mechanics and laborers employed by a build- | 


1. Where cotton seized under execution, 
by consent of parties is shipped by the sher- 











iff to factors residing in another parish for 
sale, and the latter accept the consigment 
with knowledge of the capacity in which 
the sheriff held the property, they cannot 
refuse to pay over the proceeds on the 
ground of a claim for supplies furnished to 
the plantation on which the cotton was pro- 
duced; nor can they question the sheriff’s 
authority to send the property beyond his 
bailiwick. Any privilege for supplies claim- 
ed by them must be asserted before the 
court under whose process the sheriff holds 
the cotton. In such a case compensation 
cannot take place, the parties uot being in- 
debted to each other. C. C. 2203. Jones 
v. Fellowes, 47. 

2. An express authority is necessary to 
authorize an agent to bind his principal, by 
a contract of suretyship, for a stranger. 
Gates v. Bell, 62. 

3. A shipment of specie made by a factor 
to his principal, without any letter of ad- 
vice or other notice of the consignment, 
cannot be viewed as made with proper care, 
and with that attention to the interests of 
the principal which the factor is bound to 
bestow ; and, if lost or stolen before reach- 
ing the principal, the loss, as between the 
principal and factor, must be borne by the 
latter. Smith v. Ward, 76. 

4. Defendant purchased, with two other 
persons, certain ground for the purpose of 
dividing it into lots and reselling it, taking 
the title in his own name, and giving a 
counter-letter binding himself to sell and 
account to his co-proprietors. One of the 
latter executed his notes, which were en- 
dorsed by the defendant and discounted, 
and the proceeds applied on account of the 
maker towards paying his portion of the 
price of the land. The defendant was af- 
terwards obliged as endorser to pay the 
notes. The maker having died, defendant 
and his surviving co-proprietor agreed with 
the executors of the deceased that the 
whole property should be sold by the regis- 
ter of wills, and at the sale defendant be- 
came the purchaser. The executor having 
demanded from the purchaser the whole 
price of an undived third, alleging that pur- 
chasers at probate sales cannot compensate 
against the price claims due them by the 
deceased, and that for his advances defend- 
ant was only an ordinary creditor of the 
succession, which was insolvent: Held, that 
defendant had the right to retain any ad- 
vances made by him out of the proceeds of 
the property in his hands. C. C. 2992. 
Blanchar@ v. Lockett, 98. 

5. Where an agent fails to ship goods, 
which he was directed by his principal to 
do, the latter is entitled to recover the ac- 
tual value of the goods at the port of des- 
tination. Ryder v. Thayer, 140. 
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6. It is not true, as a legal proposition, 
that for every act for which an agent may - 
expend money for his principal, he can bind 
him in a contract of suretyship. ex- 
penditure of money, and the loaning of the 
credit of the principal, are not Bp sepa by 
the same rules. The power of the agent, 
as to the former, may be implied and inci- 
dental; as to the latter it must be express, 
or necessarily implied from the nature of 
the mandate; the former is a necessary 
function of administration, the latter is not 
within its limits. State Bank v. Naviga- 
tion Co., 294. 

7. Mere knowledge that there is a prin- 
cipal will not destroy the right of a 
dealing with an agent, and charging him 
with the balance due on the transaction, te 
look to the principal when afterwards dis- 
covered, where the state of the acccounts 
between the principal and agent is not such 
as to make it a hardship that the former 
should be held liable. Ballister v. Hamil- 
ton, 401. 

8. The obligation ef an agent, whose au- 
thority is limited by instructions, is, to ad- 
here faithfully to those instructions. If he 
unnecessarily exceed his commission, or 
risk the effects of his principal without au- 
thority, he renders himself responsible to 
the latter for the consequences of his act. 
If loss ensue it is no defence that he inten- 
ded the benefit of his principal. But sub- 
sequent assent, as between principal and 
agent, is equivalent to a previous authority ; 
hence where an agent has committed a 
breach of orders, and the principal, with 
full knowledge of all the circumstances, 
adopts his acts, even for a moment, he will 
be bound by them, and the agent discharged. 
Such assent need not be express; it may 
be inferred from the conduct of the prin- 
cipal. Ward v. Warfield, 468. 

9. Where a principal has employed a fac- 
tor either to buy or to sell, and the factor, 
acting in good faith, has departed from his 
instructions, and has so intormed his prin- 
cipal, the latter will be bound to notify his 
agent of his repudiation of the act, within 
a reasonable time after being informed of it, 
or he will be presumed to have adopted the 
transaction, and the Joss, if any, will fall on 
him. ° 
10. Where a factor, to whom cotton had 
been consigned for sale in the city in which 
he resided, in consequence of low prices, 
ships it to a foreign market, aud notifies his 
principal of the fact and of his motive for 
doing so, offering te him the alternative of 
taking the cotton at a valuation placed on it 
before shipping, or the chances of the for- 
eign market; and the latter, instead of re- 
plying at once, postpones his answer for 
eeveral days, until, after the receipt of for- 
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eign news, he had ascertaind that the ship- 
ment would prove unprofitable, when he 
notified the factor of his intention to take 
the price of the home valuation, the prin- 
cipal will be held to have assented to the 
shipment, and the loss will fall upon him. 
Tb. 
11. Where the master of a vessel em- 
om a broker to procure freight, and the 
itter introduces to the master a party hav- 
ing merchandize to ship, which the master 
declines to take on the terms offered ; but, 
a few days after, while the broker is still 
employed to procure a freight for him on 
better terms, concludes, through another 
broker, a bargain with the same party on 
the terms first proposed, and pays him his 
brokerage, he will be bound to pay a broker- 
age to the first broker. Per Curiam: To 
enable the defendant, under such circum- 
stances, to defeat the broker's claim for 
commissions, by taking the idential offer, 
through another broker or directly by him- 
self, would enable him to commit a fraud 
upon the plaintiff. Jenkins v. Trott, 671. 


See ArracuMENT, 1. Bitts or Excuner, 
&c. 3. Evipence, 44, 49. Prescription, 
VII. Parivitece, 5, 6, 10. 


MARRIAGE. 
I. Personal Relations of Spouses. 


. 1. A due bill executed by a married wo- 

man, without the authorization of her hus- 

band, will not be binding on her, where the 

consideration for which it was given is not 

shown aban enured te her benefit. Per- 
v. Thompson, 188. 

ar Art. 2412 of tne Civil Code, which 
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the laws of her domicil, will be enforced 
here. Per Curiam: Such an act conflicts 
with no law of this State, and no reason of 
comity would authorize a court here to 
relieve the wife from its effect. It inter- 
feres with no real statute, and the personal 
statute does not reach it; the person not 
being subject to our jurisdiction. Jb. 

5. Decision in Adie v. Anty, 1 An. Rep. 
260, affirmed. Lovelace v. Cuny, 619. 

6. Decision in Bank of Louisiana v. 
Farrar, 1 An. 49, affirmed and extended to 
contracts with the Citizens’ Bank. Eys- 
sallenne v. Citizens’ Bank, 653. 

7. The charters of banks in this State 
which authorize married women to bind 
themselves jointly and in solido with their 
husbands, in any hypothecary contracts or 
obligations entered into by the ,husband 
with those banks, place dotal and parapher- 
nal property on'the same footing. Jb. 


See Prescription, 2. 


Il. Property of Spouses. 


8. The separate creditors of a husband, 
when alleging neither fraud nor simulation, 
can exercise no greater riglits than he could ; 
und they are bound to show, as he would 
be, in a contest with his children, which of 
the effects existing at the death of his wife 
were brought into marriage by him, or ac- 
quired during its continuance by donation or 
inheritance. C.C. 2374. Union Bank v. 
Marin, 34. 

9. Where a wife dies without issue, 
leaving a succession valued at $26,000, and 
the only property of the husband, who was 
twenty-six years old and healthy, but with- 
out any profession or calling, consists of two 


| Slaves of the value of $1,100, the property 


ides that the wife cannot bind herself | w:ll be considered as inadequate to his sup- 


the debts of her husband, according to | 
the doctrine of the civilians, is a personal | 


te. It is founded exclusively on the 


‘personal relations between husband and | 
wife, and is confined in its operation to 


port, and that fact will entitle him to claim, 
under art. 2359 of the Civil Code, one-_ 
fourth of the succession of his wife. Per 
Curiam: The object of the law, is to pro- 


vide for the support of the survivor out of 


married persons within our jurisdiction. | the property of the deceased, without ref- 


The disability to contract, which it establish- | 
e8, exists only in a certain contingency, that | 


of the debts’ not inuring to her benefit, and 
that contingency is strictly personal. Au- 
gusta Insurance Company v. Morton, 417. 


3. The incapacity of a miarried woman to | 


contract is of. the same character as that of 
a minor, and the laws creating the incapaci- 


‘ty of the latter have always been classed | 


ng 1g, | -enepny statutes. Jb. | 
4. Where a married woman domiciliated | 


in another State, to secure a debt of her 
husband, mortgages, by an act executed at 
‘her domicil, real estate in this State form- 
ing part of her separate property, the act, 
if valid in point of form, and authorized by 


erence to his ability to support himself by 
his personal industry; and the only ques- 
tion that can arise is, as to the sufficiency of 
the pecuniary means of the husband for his 
support. Succession of Fortier, 104. 

10. The settlement of dowry must be 
shown by the marriage contract. Succession 
of Hargis, 142. 

11. A surviving wife can only exonerate 
herself from personal liability tor one-half 
of the debts of the community of acquets 
and gains, by anexpress renunciation. The 
community cannot be accepted with benefit 
of inventory. C. C. 2378, 2379, 2382. 
Monget v. Pate, 269. 

12. A surviving wife can claim to be sup- 











plied with mourning apparel at the expense 
of the succession, only where there has 
been a constitution of dowry. Art. 2353 of 
the Civil Code applies only to such cases. 
Succession of Holbert, 436. 

13. See. 2 of the stat. of 25 March, 
1844, confers on the surviving spouse, where 
the deceased has not disposed by testament 
of his or her share in the community, the 
usufruct of the share of the community 
property inherited by the issue of the mar- 
riage, so long as the survivor shall not con- 
tract a second marriage. The share con- 
sists of the residue after payment of the 
debts. The statute does not confer on the 
survivor the usufruct of the share regard- 
less of debts; nor does it impair the rights, 
either of the creditors or heirs, to insist on 
the prompt payment of the community 
debts. Succession of Fitzwilliams, 489. 

14. The usufruct created by sec. 2 of the 
stat. of 25 March, 1844, must be governed 
by the rules prescribed by the Civil Code 
on the subject of usufruct; and by these 
rules either the creditors er the heirs may 
claim that property subject to the usufruct 
be sold to an amount sufficient to pay the 
debts, unless the usufructuary preter to ad- 
vance the sums necessary for that purpose. 
The survivor can preserve the property un- 
sold only by paying or assuming the debts, 
thereby releasing the heirs from interest ; in 
which case he will be entitled to all the fruits 
produced by the property, they being deemed 
equivalent to the interest on the sums ad- 
vanced (C. C. 578, 579); and, in his settle- 
ment with the heirs, he must be ranked as 
a creditor for the amount of those debts, 
without interest, and held not accountable 
for the revenues received during the exist- 
ence of the usufruct. Jb. 

15. Where a surviving spouse, entitled 
to the usufruct of the share of the commu- 
nity property inherited by the issue of the 
marriage, is treated in the settlement with 
the heirs as an usufructuary of the whole 
share of the community property who has 
advanced the sums necessary to discharge 
the debts, he can claim no remuneration, in 
his setthement with the heirs, for services 
rendered while administering the property 
for his own exclusive use. , 

16. A wife has a tacit mortgage on the 
immovables of her husband for the reim- 
bursement of paraphernal effects alienated 
by him ; and this mortgage is not required 
to be registered to give it effect against third 
persons. Succession of Mouton, 561. 

17. Where after the dissolution of the 
community by the death of the wife, the 
husband neglects to cause any partition to 
be made, and subsequentyy administers the 
common property, he will be liable for one- 
half of the nett revenues of the community 
property from the date of the dissolution of 
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the marriage. Sums due on contracts bear 
interest from judicial demand though unli- 
quidated; but, in case like the present, 
where the judgment includes the revenues 
to the date of the decree, interest can only 
be allowed from that date, and not from 
judicial demand. Petrie v. Wofford, 562. 

18. After the dissolution of the commu- 
nity by the death of the wife, the surviving 
husband can only sell his interest of one-half 
in a slave belonging to the community. Jb. 

19. Where a wite sues her husband for a 
separation of property, and restitution of her 
separate estate, commencing her proceed- 
ings by attachment, and judgment is ren- 
dered in favor of the husband, the commu- 
nity of property and and conjugal relations 
being left in their integrity, no action can 
be maintained by the husband against the 
surety on the attachment bond, for damages. 
Le Blanc v. Guidry, 564. 

20. The husband, as head and master of 
the matrimonial community, may dispose of 
its moveables even by a gratuitous title, for 
the benefit of any person. Glenn v. Elam, 
611. : 

21. The revenues of the separate estate 
of the husband form a part of the community; 
and where debts due by the husband before 
marriage have been paid by him during the 
community out of revenues arising from his 
separate estate, as he had a right to do, his 
separate estate will be responsible to the 
community, after its dissolution, for the 
amount of the debts so paid. C. C. 2372. 
2377. Jb. 

22. To entitle a surviving wife to claim 
from the succession of her husband the 
marital fourth under art. 2359 of the Civil 
Code, she must prove that her husband died 
rich, and that she was left by his death in 
necessitous circumstances. A wife who 
had abandoned her husband for several years 
before his death to live in concubinage with 
another, cannot be said to have been left by 
him in necessitous circumstances within the 
meaning of that article. Armstrong v. 
Steeber, 713. 


See Evipence, 43. Pueapine, 19. 20. 
Prescription, 28, 29. Saige, 34. 


MINOR. 


See TurorsuHip. 


MORTGAGE. 


1. A general mortgage resulting from the 
recording of a judgment, does not operate 
upon slaves, after their emancipation, unless 
there was fraud on the part of the emanci- 
pator. C, C.190. Taylor v. Rostrop, 100. 
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2. Where a mortgage was executed to 


secure the price of bank-stock subscribed for | 225. 


by the mortgagor under the provisions of a 
bank charter,which declared that each stock- 
holder should be entitled on certain condi- 
tions to a loan to the amount of one-half of 
his stock, the mo — we the 
mortgaged pro stand hypotheca- 
ted for scat oat so to be made, it will 
not be declared void on the ground of its not 

ing in compliance with art. 3277 of the 
Civil Code, which requires that the exact 
sum for which the mortgage is given shall 
be stated in the act. Citizens’ Bank v. Ni- 
colas, 112. Evyssallenne v. Citizens’ Bank, 
663 


3. A mortgage on slaves, recorded in the 
mo fice of the place where the 
debtor his domicil at the time of the 
inscription, will be unaffected by his subse- 
quent removal with the slaves to another 
_— and the acquisition of a domicil there. 

© inscription is necessary in the parish of 
his new domicil. v. Lockett, 121. 
Bibb v. Union Bank, 334. 

4. Where a mortgagee transfers to dif- 
ferent persons portions of the mortgage 
debt, they will be entitled to payment, pro 
rata, out of the property mortgaged; no 
preference results from any difference in 
the dates of the transfers. Adams v. Lear, 
144. 

5. The effect of a deed of trust executed 
in another State, conveying land situated in 
this State, and recorded in the parish in 
which the land lies, must be determined by 
= laws. C.C. 10. “ — > instrument 

ing an agreement by which mortgaged 
property is authorized to be sold cuteniadl- 
cially, is not valid under our laws so far as 
third persons are concerned, whatever may 
be the effect between the parties. Ricks 
v. Goodrich, 212. 

6. Under the roman law, a power to a 
mortgagee to sell without judicial authority 

uld have been valid, and a sale, after pub- 
ic advertizements and notice to debtors, 

under the forms required, would have 
n a good title to a bond fide purchaser ; 

t with our hypothecary system the validi- 
y of such a power would be incompatible. 

7. Where a register of mortgages is 
shown to have kept but one book for inscrip- 
tion of conventional and judicial mortgages, 
the fact that a judicial mo © was not re- 
corded in a separate volume of judicial mort- 
gages will not be allowed to prejudice the 
judgment creditor. Per Curiam: As there 
was but one book kept, third persons could 
not be misled. Gillespie v. Cammack, 248. 

8. A mortgage executed to secure the 
payment of a judgment stated in it to be 
the property of the mortgagee, will be de- 
clared void on proof that the judgment did 
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not belong to him, Freeland v. Briscoe, 
9. The recording of an act of mortgege or 
pledge in the office of the register of con- 
veyances in the city of New Orleans, is not 
notice to third persons. C. C. 3318, 3319, 
3125. Succession of Argote etc.—Re-hear- 
ing, 478. 

10. As between the vendor and vendee, 
it is unimportant whether a mortgage given 
to secure the price be recorded or not. Any 
objection on account of its not having been 
recorded, could only be raised by a third pos- 
sessor. Sanders v. Dosson, 587. 

11. Decision in Union Bank v. Guice, 2 
An. R. 249, as to mortgages, affirmed. 
Eyssallenne v. Citizens’ Bank, 663. 


See Bank, 1. Donations, 10. Jupe- 
MENT, 17. MarriaceE, 4, 6, 7, 16. Pre- 
SCRIPTION, 12, 36. Successions, 24. 
TurTorsuipP, 1. 


NEW ORLEANS. 


1. The late police jury of the parish of 
Orleans was authorized by law to impose 
taxes to meet the disbursements it was re- 
quired tomake. The stat. of 7 April, 1824, 
is conclusive on the subject. The power of 
the police jury in this respect was unaffect- 
ed by the stat. of 8 March, 1836, dividing 
the city of New Orleans into municipalities. 
New Orleans v. Lockett, 99. 

2. The existing municipalities of New 
Orleans, have not all the powers which be- 
longed to the municipalities of New Orleans 
under the french government of Louisiana, 
nor those of the Cabilde under that of Spain. 
Since the legislation in our Codes on the 
subject of corporations, the express delega- 
tion in the act of 17 February, 1805, organi- 
zing the city government, the radical change 
in our political system by the transfer of . 
Louisiana from the French Republic to the 
United States, the repeal of the laws of 
Spain in 1828, and our own settled juris- 
prudence in relation to the political corpo- 
rations of the State, itis useless to look for 
the powers of the municipalities elsewhere 
than in our Code, legislation and jurispru- 
dence. Slate Bank v. Navigation Company, 
294. 

3. Sec. 13 of the statute of 17 February, 
1805, incorporating the city of New Orleans, 
which provides that ‘the estates, whether 
real or personal, the rights, dues, debts, 
claims, or property, which heretofore be- 
longed to the city, or were held for its use 
by the Cabildo under the spanish govern- 
ment, the municipality after the transfer to 
France, or the municipality now existing, 
shall be vested in the mayor, aldermen, and 
inhabitants,” relates to rights of property 














and privileges incidental thereto, and not to 
the powers of the corporation. Sec. 14 of 
that stat. which declares that, “all the legal 
ordinances of the present municipality, not 
incompatible with this charter, which shall 
be in force on the second monday in March 
next, shall remain in force until repealed or 
altered by the said mayor, or city council; 
and all the powers at present vested in the 
mayor and municipality of the said city, 
shail continue to be vested in them until the 
said second monday in March next,” relates 
to the political powers of the corporation, 
which, after the day fixed for their termi- 
nation, were superceded by the corporation 
organized under the charter. Ib. 

4. The stat. of 17 February, 1805, in- 
corporating the city of New Orleans, confers, 
in general terms, powers of administration, 
and, by its varioun special delegations of 
authority, excludes the idea of any other 
power being granted than such as the police, 
and preservation of good order among the 
population, require. Ib. 

. The word canals, in the 16th sec. of 
the stat. of 17 February, 1805, authorizing 
the “mayor and city council of New Or- 
leans, to cause common sewers, drains, 
canals, pavements, and bridges, to be built 
and constructed in every part of the city,” 
means  % for draining, and not for navi- 

ion. Jb. 

6. The ordinances of the council of the 
First Municipality of New Orleans, of 29th 
July and Sth August, 1836, authorizing the 
mayor to endorse and guaranty, in the name 
of the municipality, certain bonds of the 
Orleans Navigation Company, exceed the 
powers of those entrusted with the adminis- 
tration of the affairs of the municipality, 
and the endorsements made in pursuance 
thereof are not binding on the municipality. 
The objects for which the endorsements 
were given—the improvement of the navi- 
gation of the canal and bayou St. John, and 
the improvement of the commerce in the 
part of the municipality in which the canal 
terminates, were objects for which the mu- 
nicipal administration had no authority to 
joan its credit. 1b. 

7. The stat. of 18 Mareh, 1839, ch. 40, 
relative to the city of New Orleans, expressly 
provides (sec. 6) that none of its provisons 
shall effect any loans or bonds made by any 
of the municipalities of that city, leaving 
their _ as before the passage of that 
act. . 

8. The ordinance of the council of the 
Second Municipality of New Orleans of 12 
March, 1839, authorizing the treasurer of 
the municipality to employ persons to col- 
lect taxes, etc., and providing a compensation 
therefor in the form of commissions, autho- 
rized such commissions to be charged only 


NEW ORLEANS.—OBLIGATIONS, I. 





759 


on collections made by persons employed by 
the treasurer. The ordinance did not con- 
template the allowance of such commissions 
to the treasurer, as an addition to his 
Turner v. Second Municipality, 315. 


* See Crimmat Law, 35, 36. 


NEW TRIAL. 


1. Where & new trial has been granted to 
a party to enable him to establish a fact by 
the evidence of a certain witness, and thig 
witness is not produced on the second trial, 
nor his absence accounted for, no other trial 
will be granted to the same party, to enable 
him to prove the same fact, though applied 
for on the ground of newly discovered evi- 
dence, and supported by an affidavit of the 
applicant, in wi.ich a different witness is 
named as one by whom the fact is expected 
to be proved. Due diligence was not used 
to procure the evidence. Valegav. Brous- 
sard, 145. 

2. The objection that one who sues as an 
administrator is not a resident of the State, 
made for the first time on a motion for a 


new trial, comes too late. Brooks v. Walk- 
er, 150. 


NOTARY. 


A notary may demand payment of a note 
by deputy. Stat. 4 March, 1844. Bank 
of Louisiana v. Lawless, 129. 


See Biius or Excuaner, &c., 29, 30, 39. 


NOVATION, 


See Execution or Jupoment, 7. 


NULLITY. . 


See Sate, 30, 34, 35. Ostieations, 8, 
9. Prescription, 10, 11, 21. 


OBLIGATIONS. 


I. Capacity to Contract. 


1. The disability resulting from the con- 
ditions of persons is personal; and contracts 
valid at the place of the domicil are valid 
without reference to the situation of the 
property, so faras the capacity of the party 
to contract is concerned. Augusta Insu- 
rance Co. ¥. Morton, 417. 
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2. The incapacities created by arts. 1139, 
1784, of the Civil Code, endure as long as 
the relations between the parties from which 
they result, but no longer. If the contract 
by which a curator, administrator, &c. ac- 
quires the property previously committed 
to his charge necessarily terminates the 
previously existing relation between him 
and his vendor, it may be voidable on other 
grounds, but it does not come within the 
prohibition of arts. 1139, 1784. Thus the 
sale by an heir to the executor of his here- 
ditary rights, necessarily implies a delibe- 
rate intention that the relation should cease, 
so fur as his rights are concerned. oss v. 
Ross, 533. 


Il. Joint and Several. 


3. An agreement by which it is stipulated 
that each of the parties shall hold an undi- 
vided seventh of certain property to be 


in the name of one of them, and | i 


not a j 
it, all 
promises separately for himself to do 


shall pay each his portion of the price, is 
ge obligation, and, in an action on 

@ parties need not be joined. Each 

a distinct thing. C. C, 2073,2075. Fuse- 
lier v. Lacour, 162. 


Ill. Object. 


* 4. Improvements made upon the public 
lands of the United States, where the par- 
ty making them is not in a situation to avail 
himself of the pre-emption laws, cannot 
form the object of a contract. Arts. 1885, 
1886 of the Civil Code limit the rule con- 
tained in art. 1960, that no one ought to be 
permitted to enrich himself at the expense 
of another, to cases in which the alleged 
benefit arises from a lawfulact. From un- 
lawful acts, though they may have proved 
beneficial to others, no rights not expressly 
authorized by law can arise. enkins v. 
Gibson, 203. 

5. To constitute legal fraud, in case of a 
préference given by an insolvent to one 
creditor over another, so as to affect the pre- 

- ferred creditor, it must appear that the cre- 
ditor, as well as the debtor, was not in good 
faith, that he knew of the insolvency of the 
debtor, and contemplated the securing to 
himself of an advantage over the other cre- 
ditors. Gillespie v. Cammack, 248. 

6. Although a debt be released on pay- 
ment of a part, “ge on oa such a natural 

igation on the part of the debtor to 
Se ong as will preclude him from a4 
covering back the amount when paid after 
release, and will form a sufficient consi- 
deration for a new promise. Jamison v. 
Ludlow, 492. 
7. Plaintiff, a resident of Illinois, who 
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had bound himself to defendant to settle a 
judgment, obtained against a partnership of 
which they had been the members, wrote 
to defendant in New Orleans, that their 
creditor had consented to compromise his 
claim by taking a certain sum as payment 
in full, stating his willingness to pay one- 
half of that sum but his inability to do more, 
and advising defendant to contribute the 
balance in order to relieve himse!f from the 
debt. On the 26th of September, defen- 
dant wrote to plaintiff that he would pay 
one-fourth of the sum for the purpose of 
settling the debt, as soon as the judgment 
should be entered as satisfied on the records 
of the court by which it was pronounced. 
Negotiations with the creditor were termi- 
nated, and the judgment was cancelled, on 
the 10th of November, and this suit com- 
menced on the Ist Augustfollowing. Held, 
that the proposition made by defendant be- 
ing beneficial to plaintiff, his assent may be 
inferred (C. C. 1796, 1798, 1805), and that 
the former not having required an imme- 
diate reply, plaintiff's answer was within a 
reasonable time; and that notice of plain- 
tiff’s assent, though not given to defendant 
until the institution of suit, the latter havin 
sustained no injury in consequence, is suf- 
ficient. The proposal in defendant's letter 
cannot be considered void for want of con- 
sideration. Ryder v. Frost, 523. 

8. The nullity established by art. 1784 of 
the Civil Code is relative only, and intro- 
duced exclusively in the interest of the 
owners of the property, of which that article 
forbids the sale. Ross v. Ross, 533. 

9. Where, pending an action by a mort- 
gagee inst the heirs of a mortgagor, 
who -had accepted his succession, to en- 
force his claim against the mortgaged 
property and against the heirs personal- 
ly, an attorney, who had appeared for 
the defendants, purchases a portion of the 
mortgaged property, the purchase will be a 
nullity as to the mortgagee. 
2623. So far as the freedom from the 
mortgage, resulting from prescription or 
peremption, is concerned, the right pur- 
chased was a litigiousone. The naked ti- 
tle not being in litigation, the purchase of it 
was not illegal. Consolidated Association 
v. Comeau, 552. 

10. Where the plaiatiff’s right in an ac- 
tion on a draft is purchased, pending the 
litigation, by a third person, the defendant 
may claim to be released on paying the 
price of the transfer, with interest from its 
date. C.C. 2622, 2628. Farreliv. Austin, 
626. 


‘ 


See Banxrurt, 1. Cessio Bononvas, 6- 
Law, 3. 


C. C. 2422, © 
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IV. Stipulation in favor of 


sons. 


Third Per- 


11. Where, by a contract entered into in 
the State of Mississippi between the agent 


of a factor residing in this State aad a party | 


living in the former, the agent binds his 
principal to apply the proceeds of cotton, 
delivered to him in that State to be sold 
here, to the payment of certain debts due 
to third persons, the rights of the parties 
must be determined according to the law 
of Mississippi; and by that law the debtor 
is siegiionel as having stripped himself of 
all authority as owner, the legal title to the 
property being vested, for the purposes of 
the agreement, in the factor, A an equita- 
ble title in the creditors for whose benefit 
the stipulations were made; no previous 
assent of the latter being necessary to pre- 
vent other creditors from acquiring an ad- 


verse lien by execution or attachment, the | 


stipulations being beneficial to them, and 
their acceptance therefore presumed. The 


trust thus created in favor of the creditors | 


could not be destroyed either by the debtor, 
or the factor to whom the property was de- 
livered. And where in sucha case the pro- 
perty is attached by a creditor of the origi- 
nal owner, the attachment will be sustained 
only upon proof that the parties for whose 
benefit the stipulations were made had no- 
tice thereof, and declined to avail themselves 
of them. Oliver v. Lake, 78. 


V. Interpretation. 


12. The liability of the parties to a con- 
tract, made in another State by an agent of 
the owners of a steamer residing here, for 
supplies for the use of the boat, the pay- 
ment for which was to be made here, must 
be governed. in whatever relates to the con- 
struction and the nature and validity of the 
engagement, by the law of the place where 
the contract was made. The stipulation as 
to the place of payment concerns the per- 
formance of the contract, which must be 
according to the law of the place where it is 
to take place. And where,\in such a case, 
there is no stipulation as to the rate of in- 
terest in case of non-performance, the law 
of the place of payment must govern in al- 
lowing interest ex mora from judicial de- 
mand. Bent v. Lauve, 88. 

13. Where the facts of a case present a 
double aspect, one of which represenis a 
contract which the law authorizes, and the 
other one prohibited by law, the contract 
must be sustained. Bank of Louisiana v. 
Briscoe, 157. Macarly v. Mandeville, 239. 
Fisk v. Fisk, 494. 

14. Where, under an ordinance of the 
police jury, an inspector of roads and levées 
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| of the parish adjadicates toa party the con- 
| struction of a levée for a certain sum, and 
| the adjudication contains no stipulation that 

the contractor shall look to the land, or te 
| its owner, for payment, and it is not showa 
that such was the understanding of the par- 
ties, the parish will be bound for the price 
of its construction. C. C. 1952. Crow- 
ley v. Concordia, 224. 

15. The nature of a contract depends 
entirely on the obligations it imports; its 
| form is subordinate to its real character. 
State Bank v. Navigation Co., 294. 

16. A contract must be understood in that 
sense in which it will have some effect, 
rather than in that in which it can have 
none. ~ Moraney v. Dumesnil, 363. 

17. Where the agreement between the 
parties to a contract is silent as to the rate 
of interest to be paid on any balance that 
may be due, the rate must be that allowed 
by the laws of the place where such ba- 
one was payable. Ballister v. Hamilton, 

l. 

18. Where an advance is obtained in this 
| State, from an agent residing here, of a 

foreign principal, on merchandize to be 
| shipped to and sold by the latter abroad, the 
| allowance of interest on any balance due to 
| the foreign principal in consequence of the 
| proceeds of the sale falling short of the ad- 
| vances, must be determined by the law of 
' the domicil of the principal, where the mer-. 
| chandize was sold. Jd. 
19. Where a female child, a slave, was 
| sold, while the Code of 1808 was in force, 
| by a written instrament, reciting that the 
‘vendor, ‘iu consideration of a solemn pro- 
mise made to him by the purchaser to ma- 
numit and set free the said female slave and 
of a certain sum (the amount of which is 
stated in the act), bargains, sells and deliv- 
ers the slave to the purchaser with full pow- 
er and authority to manumit her,” the sale 
will be considered to have been made to 
insure ber emancipation, The emancipa- 
tion was an essential condition without 
which the sale would not have been made, 
and was to be regulated by considerations of 
the slave's own welfare, and the laws of the 
State. She did not become free on attain- 
ing the age of thirty years; but her right to 
have her condition adjudicated upon, and 
her emancipation and that of her children 
ordered, so far as her owner was concerned, 
unless there was sume lawful impediment, 
then became complete. Moreau & Carle- 
ton’s Partidas, part. 3, tit. 11, law 8. C. 
C. 185, 174. C. P.103. Angelina v. 
Whitehead, 356. 

20. An interpretation of contracts based 
| upon presumed ignorance of the law by the 
| parties, is inadmissible. Boner v. Mahlé, 

600. 
{ 
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VI. Default and Damages. 


21. Plaintiff having sold bills of exchange 
on a foreign country to defendant, delivered 
to the latter, at the same time, bills of lad- 
ing for certain property, under an agreement 
that they were to be held as security for the 
acceptance only of the bills of exchange, and 
were to be delivered to the consignee on 
his acceptance. The latter tendered an 
acceptance of the bills of exchange on de- 
livery of the bills of lading, but the agent 
ef defendant refused to give up the bills of 
lading before payment of the bills of ex- 
change, and they were protested. Defend- 
ant’s agent sold the property on its arrival, 
and applied the proceeds to the payment of 
the bills. There was no evidence of any 
Joss sustained by plaintiff in consequence of 
the time when the sale was made as com- 
pared with the price of the article a reason- 
able time afterwards, nor that plaintiff in- 
tended the shipment for any particular 
purpose which was defeated by defendant's 
acts; vor any proof of loss, actually sus- 
tained from any injury to plaiutiff’s credit 
in conseqpence of the protest of the bills. 
In an action by plaintiff for damages for 
omg his-bills, and retaining the bills of 

ing, aod appropriating the proceeds of 
the cotton: , thad plaintiff is not enti- 
tled to-recover,as damages, the increased 
value of the cotton at any time previous to 
the institution of suit ; that defendant can- 
not claim: commissions on the sale of the 
property, which he had no right to dispose 
of, and is liable for interest on-the balance of 
its 8 remainiog in his hands beyond: 
the amount of the bills; that the measure 
of in cases of breach of contract is 
that which will indemnify the party injured; 
that in. crses- of breach of contract, even 
where there is fraud,.the damages for which. 
the debtor is liable are those which are the 
immediate and. direct consequence of the 
breach ;.and:that, where the law does not 
necessarily infer that the party has sustain- 
ed damage by the acts complained of, the 

n must be alleged and preved so far 
as the facts are susceptible of proof. Ar- 
rowsmith v..Gordon, 105. Ryder v. Thay- 
er, 149. x 

22. In case of the breach of a contract 
from motives of interest, the party by whom. 
it is broken will be liable for such as 
might have been foreseen, as well asfor that 
which was the direct and immediate conse- 

uence of the breach; but for no more. C. 

+ 1928. Porter v. Barrow, 140. Ryder 
v.- Thayer, 149. 

23, allowance of interest from judi- 
cial. demand on the amount of damages re- 
covered for the breach of.a contract, is with- 
in the discretion of the court. Jb. Ib. 


OBLIGATIONS, VI—VIII. 








24. In cases of breach of contract through 
negligence or fraud, no more can be recov- 
ered as damages than will fully indemnify 
the creditor. A jury has no more right to 
exact a larger sum from a debtor, than they 
have to increase the amount due by a pro- 
missory note. a v. Thayer, 149. 

25. An action for damages for the breach 
of a contract eannot be maintained without 
proof of the defendant’s having been put in 
default; but when the plaintiff claims a 
specific performance ef a contract for the 
delivery of a certain article, or, in the alter- 
native, the value of the article, proof of a 
putting in default is not required. The 
claim for a specifie performance may be 
united in the same action with a demand for 
damages. Per Curiam: The commence- 
ment of the suit for the performance put 
the defendant in default as to the damages ;. 
and, on a failure to comply with the con- _ 
tract, the court was authorized to render a 
judgment for damages. €..€. 1905. Da- 
vis V. — 208. 

26. Where no time is fixed in a contract 
for the performance of the condition, and 
the party has not been pot in-default, it may 
still be performed. C€. €.. 2023; 2033,. 
1907. Hall v. Lorente, 274. 

27. Though there have been repeated 
violations of a eontraet by both parties, yeb 
if neither elects te consider it broken, and 
they proceed under it, neither can be con- 
sidered as having been.iw default. McCord’ 
vw West Feliciana Railroad Co., 285. 

28. Where an ebligation to pay money 
ata certain time is silent as to interest, it 
will commence only from. the time of the: 
debtor’s being put ‘in default. Burton v. 
Chaney, 338. 

29. Where a building contract stipulates- 
that the building shall be completed and de- 
livered by a certain time, under a fixed 
ond “per month for each house,” the 

uilder must be put in default to entitle the | 
other party to recover the penalty. C. C.. 
2122. Davis-v. Glenn, 444. 


VIL. Exercise of Rights and Actions of 
Debtor. * 


30. Where by the acts of a municipal 
corporation an obligation has been created 
on its part towards a third person ex equo 
et bono, the creditors of the latter will be 
entitled to the benefit of it. State Bank v-. 
Navigation Co., 294. 


VIII. Ratification. 


31. Where a ratification is not express,. 
facts must be established from which it ne- 
cessarily results. Delabigarre v. Second 
Municipality, 230. 











OBLIGATIONS, VIII. IX.—OFFENCES AND QUASI-OFFENCES. 763 


32. Where a debt due to a partnership 
had been transferred by a member charged 
with the liquidation of its affairs, but who 
was without authority to make such a trans- 
fer, and the other partners subsequently ra- 
tify the act, they being thereby estopped 
from questioning the authority of the liqui- 
dating partner, any creditor. who by seizing 
their interest in the debt, pretends to hold 
under them, will be also estopped from 
questioning it. Smith v. McMicken, 319. 


IX. Extinction. 


33. Where there are several debters, 
whether each be liable fer the whole debt 
or only for a portion of it, but one of them 
is primarily liable, and a portion of the debt 
is received from him, the obligations of the 
others will be diminished to the extent of 
the sum received. Adams v. Bank of 
Louisiana, 351. 


OFFENCES a eevee 


1. No damages can be recovered from the 
owners of a steamer for injury done to 
another by a collision, where defendants are 
not shown to have been in fauk. Ramsey 
v. Greer, 18. 

2. Damages cannot be recovered by the 
owner of a steamer for injuries sustained 
by a collision with another boat, theugh the 
latter was greatly in fault, where the colli- 
sion might have been avoided by erdinary 
care on the part of those in charge of plaia-. 
tiff’s boat. Carlisle v. Holton, 48. 

3. Where a collision takes place between 
steamers engaged in racing, the owners of 
neithér boat will be allowed to recover da- 
mages for any injury sustained, however 
gross the fault of those in charge of the 
other boat. Jb. 

4. In an action for damages against the 
publisher of a libel, proof of damage re- 
sulting from the publication is not necessa- 
ry to entitle plaintiff to recover. Per Cu- 
riam: The actdal pecuniary damage in ac- 
tions of this kind can rarely be proved or 
computed, and is never the sole rule of as- 
sessment. Daly v. Van Benthuysen, 69. 

5. One who kills a slave while in the act 
of committing a larceny within his enclo- 
sures, will be bound to the owner for his 
value, where the circumstances show that 
the act was not necessary for the defence 
of his person, his family, or his property. 
Bibb v. Hebert, 132. 

6. One held in slavery by a person who 
purchased him in good faith, believing him 
to be a slave, may recover against the lat- 
ter wages for the time of his confine- 





ment in jail under a sequestration in the 
suit for freedom, with a fair allowance, in 
addition, as damages for the imprisonment; 
but no damages or wages will be alowed for 
any period anterior to the institution of suit. 
Coby v. Kock, 439. 

7. In cases of collision between steamers, 
where there is fault on both sides, neither 
party can recover damages for any iajury 
sustained. Murphy v. Diamond, 441. 

8. The wrongful withholding of notes or 
other evidences of delt, cannot subject the 
party to greater damages than would result 
from retaining a sum of money equal to their 
amount, which cannot exceed the interest. 
C. C. 1928, 1929. Proof that the creditor 
could have used the evidences of debt or 
notes to greater profit, cannot authorize any 
other damages than the amount ef interest. 
Hutehinson v. Sparks, 548. 

9. Damages may be recovered against # 
police jury for injury sustained in conse- 
quence of any illegal obstruction to the na- 
vigation of a river, resulting from neglect 
in the management of a draw-bridge by per- 
sons for whose acts the jury were respon- 
sible. Houston v. Police Jury, 566. 

10. An officer whe seizes the property 
of a party under an order void on its face, 
and those who aid him in doing so, will be 
liable to the owner in damages. McKinney 
v. Chambliss, 577. 

1i. The restrictions impesed on the au- 
thority of a master in the punishment of 
his slaves (C.C. 173. Stats. 7 June, 1806, 
19 March, 1816.) are equally way ose Ae 
an‘overseer, to whom the master may - 
gate the power of punishment contemplated 
by law and necessary to the public peace ; 
but if he violates these restrictions by pun- 
ishing the slaves with cruelty and unusual 
rigor, he will be answerable to his employer 
in damages. Hendricks v. Phillops, 618. 

12. The owners ef a steam towboat are 
responsible for any injury to another vessel, 
occasioned by the steamer’s having a tow 
se much beyond her capacity as to disable 
her powers of locomotion. Burgess v. Bee- 
be, 668. 

13. Wherein an action against co-tres- 
passers the action is tried as to one of them 
separately, any objection thereto must be 
raised by the co-defendant before going te 
trial on his own case, or it will be too late. 
Byrne v. Riddell, 679. ~ 

14. Where a person émploys others te 
commit a wrong, the party aggrieved is not 
required to make the persons so employed 
co-defendants in an action for damages 
against the principal. To construe article 
2304 of the Civil Code as requiring this, 
would be inequitable. Nor is the plaintiff 
in an action against a principal trespasser 
and others employed by him, debarred of 
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the right to obtrin, from a jury, a higher 
yerdict against the principal than against 
those whom he instigated. Byrne v. Rid- 
dell, 670. 

15. The allowance of jnterest on dama- | 
ges ex delicto from the date of the act com- 
plained of, is unauthorized by law. Green 
v. Garcia, 702. . 


See Corporations, 14. Evipence, 15. 


OPPOSITION OF THIRD PERSONS. | 


An opposition bya third person will not 
lie, where the opponent claims to be paid by 
preference out of the proceeds of property 
sold under a fi. fa. in a suit between others, 
but alleges, at the same time, the nullity of 
judgment under which the sale. was 
Livaudais v. Livaudais, 454. 






PARAPHERNAL PROPERTY. 
See Marriaer, 4, 7, 16. 


PARENT AND CHILD. 


Where the father and mother are both | 
alive, the former cannot be natural tutor to | 





the minor children; but, as their father, he | 
is, during the marriage, administrator of | 
their estate, and competent to institute judi- 
cial proceedings for its protection, C. C. 
267. Snow v. Copley, 610, 


PARTIES. 
See AppgEAL, 2, 


PARTNERSHIP, 


1. Since the promulgation of the Code 
of 1825, partnership creditors have been 
entitled to share equally with the individual 
creditors in the distribution of the individual 
assets, it being declared by art, 3152 of that 
‘Code, that a privilege can be claimed only 
for those debts for which it is expressly pro- 
vided. The rule was different before the 
adoption of that Code. Flower v. Creditors, 
189. 

2. The right of partnership creditors to 
be paid by preference out of partnership 
funds, is expressly established by art. 2794 
of the Civil Code. 1b. ’ 

3. A judgment ereditor of persons who 
were members of a partnership then in a 
state of liquidation, for a debt not a debt of 
the partnership, cannot seize under a fi. fa. 
a judgment which was an asset of the part- 





nership, nor acquire any legal rights by 
seizing the interest therein of the individual 
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partners, the defendants in the execution. 
Smith v. Mc Micken, 319. 

4. An individual creditor of a partner can- 
not seize under a fi. fa.a particular asset of 
the partnership, nor the interest of his debtor 
in a particular partnership asset. He must 
await the liquidation of the partnership, and, 
in the meanwhile, seize the residuary inte- 
rest of the partnership generally, by seizing 
in the hands of the partnership, or of the 
person charged with its liquidation, and re- 
presenting it. The partnership ussets are a 
trust fund for the partnership creditors, who 
must be paid before the individual partners, 
and consequently their creditors, can receive 
apy thing. Jb. 

5. Partners under our law are not tenants 
in common, in the sense of that term in the 
english law. Jb. 

6. A partnership creditor cannot seize 
under a ji. fa. the interest of any individual 
partner in the partnership; he must seize 
the assets of the partnership. Nelson v. 
Conner, 456. 

7. One in the employment of a merchant, 
whose compensation depends on the profits 
of the business, and who, if nothing is made, 
is to receive nothing, and who is shown on 
several occasions to have held himself out as 
a partner, will be responsible as such to 


| third persons, though, as between them- 


selves, the parties never intended to create 
a partnership. Lcev. Bullurd, 462. 

8. Partners have a community of interest 
in every partas well as in the whole of the 
partoership effects ; and, therefore, a sheriff 
can only make an effectual seizure of the 
undivided interest of a partner, and preserve 


| it to abide the result of the suit, by taking 


actual possession of the entire property at- 
tached. Jd. 

9. Where there is no provision in the act 
creating a partnership for its continuance in 
case of the death of a partner, it will be dis- 
solved thereby; andthe partnership name - 
cannot be used afterwards, so as to bind the 
partners, but in virtue of some new autho- 
rity. Such authority may be inferred from 
the subsequent conduct of the parties. Cane 


v. Battle, 642. . 

See Bitus or Excuaner, etc., 13. Cor- 
PoraTions, 1, Leasz, 5. OBLIGA- 
TIONS, 32, 

PAYMENT, 


1. One who, having bound himself as bail 
for the defendant, in an action by a passen- 
ger against the master of a ship for the 
value of property lost through the neglect of 
the officers and crew, is compelled to pay 
the amount of the judgment obtained against 
the master, will be subrogated to the judg: 














ment so paid by him and its incidents, and 
will have the recourse which the master 
would have against the owners of the ship 
had he paid the judgment; but he will not 
be subrogated to the original cause of action 
resulting from the neglect of the master, so 
as to affect other parties by his having paid 
the judgment against the latter, and to en- 
title him to recover the amount paid from the 
owner of the ship. Tardy v. Allen, 66. 

2. In an action on a written obligation pay- 
able in the notes of a particular bank, judg- 
ment will be rendered for the sum mention- 
ed in the obligation, reserving to the defend- 
ant the right to discharge it in notes of the 
bank designated in the instrument; and not 
for the value of the sum for which the obli- 
gation was executed, in the notes of the 
bank at their actual value at the time of the 
breach of the contract by the debtor. Jo- 
berts v. Slark, 71. 

3. Imputation must be made at the time 
of payment; it cannot be made afterwards. 
Adams v. Bank of Louisiana, 351. 

4. Where under an execution issued ona 
judgment rendered ona joint and several 
note against two debtors, one of whom was 
surety for the other, property is sold at a 
eredit of twelve months and purchased by 
the principal debtor, the surety on the 
twelve months’ bond, on paying it, will have 
no recourse against the other debtor, who 
was merely asurety. Per Curiam: A surety 
on a twelve months’ bond, on paying it, ac- 
quires no right whatever beyond the contract 
itself to which he wasa party, and no inte- 
rest in the judgment under which the pro- 
perty was sold for which the bond was given. 
Thisrule applies where a defendant be- 
comes a purchaser and gives his bond, as 
well as to cases in which the purchasers are 
strangers to the original suit. Old. v. Cham- 
bliss, 205. 

5. Where an imputation of payment is 
made by the creditor in the receipt he gives, 
it must be equitable to be valid. Jb. 

6. Where all things are equal, and there 
has been no imputation of payment, it must 
be made proportionally. C. C, 2162. Jb. 

7. Where one of several co-proprietors 
of alot of ground pays for the whole cost of 
pavements made on the requirementgof the 
city authorities, and for which the property 
was bound and the co-proprietor individu- 
ally liable, having an interest in discharging 
the debt he will be subrogated to the rights 
of the paver, and may recover from his co- 

roprietors their proportions. S uccession of 
Whitehead, 396. 

8. A surety ona custom-house bond, who 
paid its amount to the United States while 
the Code of 1808 was in force, became 
thereby subrogated to the rights of the 
United States against the principal, to pri- 
ority of payment and interest out of the 
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property of the principal. B. 3, tit. 3, art. 
151. Westv. Creditors, 529. 

9. Under the Code of 1808, b. 3, t. 3, art. 
151, subrogation took place of right for the 
benefit of one who, being himself a creditor, 
paid another creditor whose claim was pre- 
ferable to his own. Jb. 

10. A surety on a twelve-months’ bond 
does not, by paying it, become subrogated 
to an equivalent portion of the judgment 
under which the property for whicn the 
bond was given was adjudicated. He is sub- 
rogated only to the rights of the creditor of 
the bond, acquiring no interest in the judg- 
ment. Crow v. Walsh, 540. 

11, Where an attorney to whom a claim 
has been entrusted for collection, releases, 
without authority, a part of the debt, in 
consideration of the payment of the resi- 
due, the debtor cannot, on the refusul of the 
creditors to sanction the compromise, re- 
claim the amount so paid either from the 
attorney or the creditor. The act ofan agent, 
though unauthorized, is not always wholly 
void; it may be good so far as authorized, 
and void for the rest. Pickeltv. Bates, 627. 


See Execution or JupGMeEntT, 7. 


PETITORY ACTION. 


1. A vendor does not represent the pur- 
chaser, in relation to real rights alienated 
byhim. He has divested himself of them, 
and cannot dispose of, nor compromise, them 
in any way to the prejudice of the purcha- 
ser, by whom, or against whom, all actions 
affecting them must be brought. The pur. 
chaser is not bound to intervene though he 
may have knowledge of the proceeding. 
Delabigarre v. Second Municipality, 230. 

2. An action by the administrator of a de- 
ceased husband against the surviving wife, to 
compel her to deliver upcertaion slaves alleged 
to belong to the community, is not a pos- 
sessory action; the only issue between the 
parties is one of title. Joor v. Craig, 260. 

3. Slaves, being inimovables, a plaintiff 
may institute an action for their recovery 
either in the parish in which they actually 
are, or in that of the domicil of the defend- 
ant. The fact of their belonging to a suc- 
cession does not exempt the representative 
of it from the operation of this rule. C.P. 
163, 983. Scott v. Bowles, 637. 

4. A petitory action must be instituted 
against the person in actual possession of the 
property claimed, who, if he disclaim the 
ownership, must disclose the name and resi- 
dence of the owner, when the action should 
not be dismissed, but the plaintiff should be 
allowed to cite the real owner. C. P. 43, 





1b. 


See Evipesce, 14. 
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I. Petition. 


1. Anamended petition may be received 
even after the trial has commenced, 
where its only object is to correct a mistake 
in the name of the plaintiff, e. g. by substi- 
tuting Joseph for John. _ Per Curiam: 
Amendments are reducible to no certain 
rule; each case must be left to the sound 
discretion of the court. An amendment 

_ should or should not be permitted as it will 
tend to furtherance of justice; provided 
that amendments to the petition do not alter 
the substance of the demand, and those to 
the answer be not of a dilatory kind. C. 
P. 419, 420. McMullen v. Jewell, 139. 

2. It isnot necessary in order to impeach, 
on the grounds of fraud or wilful conceal- 
ment of property, the certificate of a bank- 

obtained under the act of Congress of 

39 August, 1841, that the grounds of im- 

“ ment should be set fourth by plea; it 

is enough that there be prior reasonable 

notice to the bankrupt, specifying in writing 

such fraud or concealment. Act of 19 
August, 1841,s8.4. Selby v. Gibson, 209. 

3. When a suit is brought on a note it 
need not be annexed tothe petition. Act of 
7 April, 1826, sec. 2. But if not annexed 
the defendant may pray oyer, and have it 
produced in a reasonable time. Lee v. La- 
coste, 223. 

4. The statement in the petition that a 
note on which the action was brought is 
made a part of the petition, when in truth 
the note was not filed at the time, is mere 
surplusage. Jb. 

5. In an action on a note payable to, and 
in possession of the plaintiff, it is not neces- 
sary that he should allege, in epecial terms, 
that he is the holder and owner. Snow v. 
Trotter, 268. 

6. An amendment inconsistent with the 
original petition is inadmissible. Bemiss v. 
Dwight, 337. 

7. Ac party must be held to the material 
and substantive allegations of his petition ; 
nor will he be permitted to derive any ad- 
vantage from their contradictions or obscu- 
rity. Blackly v. Matlock, 366. 

8. Where, in an action ona foreign judg- 
ment, the petition alleges that a note, which 
was the original — nd _ debt, is 
merged in the judgment, and the action 
cannot, under the ~vverel be maintained 
upon the judgment, the petition must be 
dismissed. The action cannot, under the 
pleadings, be sustained on the note. Borde- 
lais v. Maugars, 375. 

9. An action on a contract made with an 
association must be brought in the name of 
all the individuals composing’ it, if unincor- 
porated, (C. C. 437); if incorporated, in its 
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corporate name. C. C, 423. Norecovery 
can be had in an action on such a contract 
by the president of the association, where 
the prayer is for a judgment in his favor 
individually. Soller v. Mouton, 541. 

10. Where a defendant is sued on a note, 
and pleads in compensation another note, 
for a larger amount, due to him by plaintiff, 
the latter will not be allowed to amend his 
petition for the purpose of claiming the 
amount of an unacknowledged account. 
The new claim not being equally liquidated 
with the note pleaded by the defendant, nor 
connected with it, was not a plea in com- 
or or reconvention. C. C. 2205. 

. P. 375. Phelps v. Stone, 617. 


See Arrorney at Law, 2. Bits or 
Excaanere &c., 5. Citation, 1, 2. 
Execurtory Process, 7, 8. 


II. Answer. 


11. Where a party enjoins an order of 
seizure and sale, and the defendant in in- 
junction converts his executory process in- 
toa proceeding vid ordinarid, and, in an 
amended answer, pleads the exception rei 
judicate, no service of the amended answer 
= be necessary. Barrow v. Wright, 

12. Where a plaintiff alleges his resi- 
dence and that of the defendant to be ina 
particular parish, and the defendant, after a 


| judgment by default against him, answers 


denying specially that the plaintiff was a 
resident of the same parish with himself, 
and setting up a claim in reconvention, evi- 
dence to prove the residence of the plain- 
tiff to be as alleged in the answer cannot be 
excluded on the ground that, the exception 
to plaintiff’s residence was a dilatory ove, 
which should have been made in limine litis. 
Per Curiam: The allegation in the answer’ 
that defendant’s residence was in a differ- 
ent parish, was not a plea interposed to re- 
tard the suit, which cannot be set up after a 
judgment by default; but an averment ne- 
cessary to be made and substantiated, to en- 
able the defendant, under the stat. of 20 
March, 1839, sec. 7, to institute a demand 
in reconvention, though not necessarily con- 
nected with, or incidental to, the main cause 
of action. The allegation is a plea to the 
merits, and necessary to give jurisdiction to 
the court of the reconventional demand. 
Bird v. Barrow, 143. 

13. A bankrupt discharged under the act 
of Congress of 19 August, 1841, who wish- 
es to avail himself of his certificate, must 
plead it specially. Palmer v. Moore, 208. 

14, A judgment creditor if opposed in 
the execution of his writ, will be allowed 
to show the transfer which the opponent 





holds to be simulated ; but to authorize such 
proof, when the possessor avers that he is 











the owner and exhibits a title, simulation 
must be specially alleged in the answer. 
The possessor must be informed by the 
pleadings of the attack to be made on his 
title, or testimony to establish its simulation 
will be inadmissible. Clark v. State Bank, 
325. 

15. Separate actions may be carried on 
against the same defendant, by the same 
plaintiff, for the same debt, where in one a 
judgment is prayed for against him as an ab- 
sentee and his praperty is attempted to be 
reached by an attachment, and the object 
of the other is to annul the sale of the same 

roperty, for the purpose of subjecting it to 
his claim. Foxworth v. Burckhalter, 365. 

16. Where two actions are pending 
between the same parties for the same 
cause, the defendant, in case of their in- 
consistency, can only require that the plain- 
tiff should elect which of the two he will 
proceed with. If one of the twe be dis- 
missed before any exception to their incon- 
sistency, itisenough. Jb. 

17. Where a plaintiff's right in an action 
is purchased pendente lite, and the purchas- 
er intervenes and is substituted to the ori- 

inal plaintiff, and defendant is inférmed, 
or the first time, by the intreduction of the 
act of transfer in evidence on the trial, of 
the consideration for which the transfer 
was made, it will not be too late to file an 
amended answer praying to be released, on 
paying the price of the transfer, with inter- 
est from its date. Farrell v. Austin, 626. 


See Banxrup?, 2. 


III. Intervention. 


18. Where the defendant in an action 
commenced by attachment appears on ap- 
peal, and asks that the judgment against 
him be reversed, an intervenor cannot ob- 
ject to the mode in which the writ of at- 
tachment was executed. Yeatman v. Estill, 
222. 

19. In an action by a wife against her 
husband for a separation ef property, inter- 
venors are entitled to the Sie necessary 
to cite the original parties, and for them to 
answer, though the effect may be to retard 
the action. broca v. Husband, 33i. 

20. Where an intervenor in an action be- 
tween a husband and wife for a separation 
of property, excepts to a decision of the court 
refusing to delay the trial to enable him to 
cite the original parties, but afterwards en- 
ters into, and files in the case, an agree- 
ment by which he waives bis opposition to 
the cause being then tried, in consideration 


of the plaintiff's agreeing, as far as she was | 260 


concerned, in the execution of any judg- 
ment she might recover, to sell the lands, 
slaves, and moveables separately, and the 
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case is tried and plaintiff obtains a judg. 
ment, the intervenor cannot afterwards, on 
the greund of a violation of the agreement 
as to the sale of the property, take a judg- 
ment by default and proceed to try his inter- 
vention. The action was ended when final 
judgment was rendered for the plaintiff, on 
the waiver of the right of the intervenor. 
The jadge could pronounce upon the mer- 
its of the intervention only at the time of 
deciding the prifcipal action. C. P. 394. 
The waiver was equivalent to a withdrawal 
of the intervention. The remedy of the 
intervenor, for the violation of the agree- 
ment, is by aseparate action. Jd. 


PLEDGE. 


1. An act of pledge, sous seing privé, to 
have effect against third persons, must be 
recorded in the office of a notary. C.C. 
3125. A registry in the office of convey- 
ances is insufficient to give it any effect 
against third persons. Succession of Argole, 
477. 

2. Where an act of transfer of the rights 
of an heir in a suecession recites a previous 
pledge of the hereditary rights to a third 
person, the transferee cannot oppose her 
act of transfer to the claim of the pledgee, 
though the act of pledge had not been re- 
corded in the office of a notary, but a sub- 
sequent acquisition by her of the rights of 
the heir, by a title superior to that of the 
first transfer, or to any elaim that could be 
set up by the pledgee, will be valid. Jb. 

3. Sections 3, 5, of the statute of 20 
March, 1827, establishing an office for the 
registry of conveyances in New Orleans, 
relate to the registry of such acts of trans- 
fer as convey the title to property, and not 
to acts intended to secure an endorser 
against the consequences of an endorse- 
ment. Succession of Argote—Rehearing, 
478. 


POLICE JURY. 


1. Where the preamble of a statute de- 
clares that doubts have arisen as to the le- 
gality of certain ordinances of a police jury, 
which are inserted at length in the pream- 
ble, and the statute declares that the ordi- 
nances shall have fulljforce and effect, no ob- 
jection can be made to their legality on ac- 
count of the form adopted by the legislature 
to give them validity. Bathurst v. Course, 


2. The validity of an ordinance of a po- 
lice jury, proved by the testimony of the 
clerk of the jury tu have been duly enact- 











* 
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ed and promulgated, cannot be effected by 
the omission of the clerk to transcribe on 
the minute-book kept for that purpose the 
proceedings of the meeting at which it was 
passed. The omission may be corrected at 
any time, nune pro tunc. Ib, 
3. Police juries are authorized to estab- 
ferries, and to annex penalties to viola- 
tions of the exclusive privileges they my 
grant to the lessees of such ferries. Stats. 
25 March, 1813, s. 5; 2@ February, 1843, 
ss. 17,18. But the statutes granting such 
powers must be strictly construed, and the 
exercise of the powers conferred limited to 
the precise terms of the grant. Where a 
statute empowers a police jury to declare 
the penalties for violations of the rights to 
ferries which it may accord, but confers no 
authority on the police jury to delegate to 
individuals, to whom such ferries may be 
leased, the right to enforce those penalties 
in civil actions, in their own names, the au- 
thority will be presumed to have been in- 
tentionally withheld. The jury alone, in 
their own name, can enforce the penalty ; 
the lessee of a ferry, in such a case, has no 
remedy for a violation of his privileges, but 
by an action for damages and an injunction. 
iles v. Craig, 636. wa 
See Evivence, 38. Lease, 4. New Or- 
LEANS, 1. OBLIGATIONS, 14. 


POSSESSION. 


One whose possession commenced and 
‘was continued in bad faith, is answerable for 
rents accrued previously to the commence- 
ment of suit. Hill v. Bowden, 258. 


POSSESSORY ACTION. 


1. Possession in another State of a slave 
who had runaway from his master, a resident 
of this State, cannot be the basis of a posses- 

action here. The possession continued 
in bis master, whose rights remained unim- 
paired. The law establishing that action is 
areal statute, and has no extra-ierritorial 
operation. Odatesv. Caffin, 339. 

2. Article 49 of the Code of Practice, 
authorizing possessory actions for slaves, is 
limited, by the dispositions of the statutes 
relative to slaves and by the penal statutes, 
to such slaves as are not fugitive, or have 
not been stolen. 16. 


PRESCRIPTION. 
See Cxssio Bononoum, 7. 


I. Lex Fori. 
1. Prescription being governed by the /er 
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fori, where an instrument executed in an- 
other State is negotiable by its laws, but not 
negotiable by the laws of this State, an ac- 
tion on it here will not be barred by the 
prescription established by the laws of this 
State for negotiable instruments. Per Cu- 
riam: Where certain classes of contracts 
are enumerated in a statute establishing a 
prescription, a contract sued upon in our 
courts must be declared to be within or 
without the statute according to the char- 
acter which our own laws attribute te it. 
Lacoste v. Benton, 220. 


II. Commencement. 


2. In calculating “the forty days follow- 
ing the promulgation of the statute of 27 
March, 1835,” restticting to that period the 
right of married women to.retract the re- 
nunciations of any legal rights made by 
them in the sale of immovables, the day on 
which the act was promulgated, or that on 
which the term commenced—the day a quo, 
must be excluded; the day ad quem, or that 
on which the term expired, being included. 
Thus,in computing the forty days under 
the act, which was published in the official 
gazette on the 10th April, and was promul- 
gated at the seat of government the day 
after (stat. 24 March, 1827, s. 1), the period 
must commence with the 12th of April; 
and a notice of retraction by a married wo- 
man served on the 2ist May, is in time. 
De Armas v. De Armas—Rehearing, 527. 


See 9 infra. 


Ill. Of One and Three Years. 


3. Claims for board and lodging, are not 
cases in which the continuousness of the 
supply can effect the course of prescrip- 
— C. C. 3499, 3500. Boetov. Laine, 
141. . 

4. The right of action on a contract, made 
by a government mail contractor with the 
owners of a steamer, to convey the mail, is 
not prescribed by one year. C. C. 3499. 
Such a contract cannot be considered one 
of affreightment. Riley v. Hart, 184. 

5. The action to annul a contract on the 
mere grounds of the preference given to 
one creditor of an insolvent over another, is 
prescribed by one year. C.C.1982. Gil- 
lespie v. Cammack, 248. 

6. Where certain mortgage creditors of 
an insolvent sue to annul a judgment ren- 
dered on the confession of the debtor, and 
recorded anterior to the date of their mort- 
gage, on the allegation that the confession 
was a contract mm fraud of the other creditors, 
the action must be brought within the time 
prescribed by art. 1982 of the Civil Code. 








The rule Que lemporalia, &c. is inapplica- 
ble to this case; it is limited to cases where 
the defendants who set it up as an 
exception are in possession of the 
thing, or in the enjoyment of the liber- 
ty which the contract offered to them is in- 
tended to restrain. Here the judgment 
creditor was in possession of:a mortgage 
y dating from the time of its registry. 


7. An action for a balance due on a writ- 
ten contract between certain physicians, as 
proprietors of an infirmary, and a commit- 
tee of an unincorporated association, by 
which the former undertook to * receive in 
their infirmary and to furnish medical treat- 
ment and all necessary medicaments and 
nurses to all persons who may be sent to the 
infirmary by the association, for a certain 
sum each day, the arrangement to continue 
in force for three years,” is prescribed under 
articles 3499, 3503 of the Civil Code. The 
debt due under such a contract is not'com- 
prehended within the exception contained 
in the last clauses of articles 3500, 3503 of 
the Code. Campbell v. Nicholson, 458. 

8. The prescription established by article 
1989 of the Civil Code does not apply to 
simulated sules. Pickett v. Bates, 627. 


IV. Of Four Years. 


9. Inadequacy of price is either lesion or 
evidence of fraud. If lesion, the action to 
annul is barred by four years. If taken as | 
evidence of fraud, the action is limited to 
ten years from the discovery of the fraud ; 
and, in the absence of other evidence, the 
period of prescription must commence from 
the date of the sale. Ross v, Ross, 533. 


PRESCRIPTION, Il1—VI. 





V. Of Five Years. | 


10. All absolute nullities resulting from | 
defects of form are embraced within the | 
general provisions of art. 3507 of the Civil 
Code. Vaughan v. Christine, 328. 

11. Absolute nullities are of two kinds: | 
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the interest of individuals, the rule is, as to 
onerous contracts, without exception, -that 
the party in whose favor they are establishi* 
ed may ratify the contracts, either express- 
ly or impliedly. Jb. 

12. Articles 3442, 3444, which provide 
that one who acquires a slave in good faith, 
and by a just title, will be protected by the 
prescription of five years if the real owaer 
resides in the State, and by ten years if he 
resides out of it, apply only to the owner; 
they do not affect mortgage creditors. Pre- 
scription is acquired by the third possessor 
of mortgaged property, not by the lapse of 
time established for the prescription of the 
property itself, but by that fixed for the hy- 
pothecary action. Bibb v. Union Bank, 
334. 

13. A note in these words: “I promise 
to pay to the order of A.” &c., but which, 
instead of being endorsed by A., has his 
signature affixed to it under that of the 
maker,is neither payable to order nor bearer; 
and an action on it will not be prescribed by 
five years, under article 3505 of the Civil 
Code. Burtonv. Chaney, 338. - 

14. An action against the endorsers of a 
promissory note made aud endorsed in an- 
other State, is prescribed by five years from 
the date of the note, under articles 3505, 
3506, of the Civil Code, though the endor- 
ser resided for a part of the time in the 
State where the note was made. The rule 
Contra non valentem, &c.. is inapplicable to 
such acase. Hatch v. Gilmore, 508. 

15. Any informality in the advertizement 
of a judicial sale is cured by the prescrip- 
tion of five years, established by section 4 
of the stat. of 10 March, 1824. The stat- 
ute applies to sales made previously to its 
enactment; but the prescription of five 
years runs only from the date of the stat- 
ute, as to anterior defects and informalities. 
Foster v. Roussel, 546. 


VI. Of Ten Years. 
16. One who exhibits a judgment regular- 





those resulting from stipulations derogating ly obtained, an execution issued thereon, 
from the force of laws made for the pres- and a sheriff's deed to him, has a just title 
ervation of public order or morals, and in the sense of art. 3450 of the Civil Code, 
those established for the interest of individ- sufficient to acquire by the prescription of 
uals. The former are not susceptible of ten and twenty years. In such a case it is 
ratification, and the prescription of five | not incumbent on the defendant to show a 
years, under art. 3507 of the Code, is in- perfect title from the real owner; a title 
applicable to them; but if, by subsequent translative of property, derived from a per- 
dispositions of Jaw or by the succession of son whom he honestly believed to ‘be the 
time, such stipulations cease to be illegal, owner, is a sufficient foundation on which to 
they may from that time be ratified, and be- rest the prescription invoked. C.C.344/, 
come subject to the prescription ofart. 3507. | 3448. Leduf v. Bailly, 8. 

Thus the partition of a succession made | 17. All personal actions, except those for 
before the suscession is open, may become | which the law bas provided a shorter term, 
valid by ratification, or by lapse of time, af- are prescribed by ten years, if the creditor 
terthe opening of the succession. Butin be present; and neither the nature of the 
relation to absolute nullities established in debt, nor the mode of life of the debtor, 


a 
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enn effect the rule: C. C. 3508. Barrelli 
Riviere, 46. 

« 18, Prescription will bar any proceedings 
commenced by a creditor of a corporation, 
under the provisions of section 13 of the 
statute of 20 March, — propounding 
ries to a stock-holder to ascertain 
if he was not indebted to the corporation, 
where more tian ten years had elapsed 
since the maturity of the last instalment 
due iene stock rp the — of 
the ings. .C. C. 3508. v. 
Union Insurance Compauy, 177. 

19. 1t would be a breach of good fuith to 
the public and to individuals to resume pos- 
session of portions of ground which have 
been deliberately dedicated for streets, or 
over which the public has notoriously exer- 
cised a right of passage for more than ten 

which of itself would give the pub- 

a right of way without apy dedication. 
New Orleans and Carrollion Rrilroad Co., 
v. Carrollton, 282. 

20. Notes not payable to order or bear- 
er, are subject only to the prescription of 
ten years, established by article 3508 for 
personal actions generally. Suceession of 
Harrell, 323. 

21. One who has the right to'attack an 
onerous contract which the law declares 
null for his private benefit, makes it valid 
and obligatory on him by his ratification, ex- 

or implied, or, in default of ratifica- 
tion, by his voluntary execution subsequent- 
ly to the period at which the allegation 
could have been validly cunfirmed or ratifi- 
ed. This rule admits of no exception. Ev- 
ery nullity which may be thus ratified is 

ibed by ten years, under article 2218 
of the Civil Code. The only class of nul- 
lities to which this prescription is inappli- 
cable, are those resting on motives of public 
order or utility, or taking their source in the 
respect due to morals; and, even in such 
eases, if the contract ceases to be illicit, it 
is, from that time susceptible ef ratification, 
and the prescription of ten years applies to 
it. Rossv. Ross, 533. 


See LV. supra. 


Vil. Of Twenty Years. 


22. After possession for twenty years by 
a purchaser under a sale made by one act- 
ing as an agent, the authority of the agent 
: a be contested. Moore v. Hampton, 

23. After twenty years the authority of 
an agent will be presumed. bigarre v. 
Second Municipality, 230. 





‘VHI. Of Thirty Years. 
24. The road known as the Metairie. 


“aad 
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road, extending from the bayou St. John, 
along the bayou Metairie, to the settlement 
of Cannes Brusiées on the Mississippi river, | 
was not a public highway of which the soil 
belonged to the sovereign ; and having been 
abandoned by the public for more than thir- 
ty years, during which time the possession 
of individuals, under their respective titles, 
has been undisturbed, it can ne longer be 
subjected to public use. Halchv. Arnault, 
482. 


IX. Interruption or Suspension. 


25. The provisional seizure of a steamer 
by a privileged creditor will suspend the pre- 
scription running against his claim ; but will 
not suspend prescription as to the claims of 
other creditors. Scott v. Creditors, 40. 

26. Prescription in favor of the endorser 
of a draft, is not interrupted by the ack- 
nowledgment of the debt by, nor by the ci- 
tation of, any other party. New Orleans 
and Carrollton Railroad Co. v. Chaney, 
262. 

27. It is not necessary to interrupt pre- 
scription, that the acknowledgment of a 
debt should be in writing, nor that it should 
be made in tle presence of the creditor. 
Ng 3486, 3517. Succession of Harrell, 

28. The rule in regard to other prescrip- 
tions, hat an interruption dates ouly from 
the time of its being brought home to the 
parties affected by it, applies to questions 
arising under the stat. 27 March, 1835, al- 
lowing married women to retract within 
forty days from its promulgation, certain re- 
nuagiations of their legal rights. De Ar- 
mas v. De Armas, 526. 

29. Laws of prescription, and those lim- 
iting the time within which actions may be 
brought, are retrospective in their opera- 
tion. Jb. 

30. A partial payment by a debtor on an © 
obligation interrupts prescription, being aa 
acknowledgment of the debt. C. C. 3486. 
So where a debtor, who had executed a 
bond for the amount of a loan and mort- 
gaged property to secure its payment, leases 
the mortgaged premises, stipulating in the 
act of lease that it shall not be affected by 
the death of the lessor, and that the lessee 
shall pay the debt out of the rent, » payment 
on the bond by the lessee will have the same 
effect in interrupting prescription as if made 
by the debtor himself; and this, whether 
the payment was made before or after the 
death of the lessor; and where the heirs of 
the lessor have accepted his succession, 
they will be bound by the payment. Con- 
olidated Association v. Comeau, 552. 

31. The prescription of debts is neither 
interrupted, nor suspended by the death of 
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the debtor. C. C. 3487, 3492. To pre. 
serve his rights, the creditor must cause the 
succession to be represented in time to pre- 
sent his claim. Succession of Linderman, 
714. 


X. By and Against Whom Pleaded. 


32. Reconventional demands are not ex- 
ceptions within the meaning of the rule, 
Que temporalia sunt ad agendum, perpetua 
sunt ad excipiendum. The rule must be 
restricted to exceptions necessarily attach- 
ed to and ivseparable from the demand. 
Boetov. Laine, 141. 

38. The rule that where a contract con- 
taining reciprocal and synallagmatic con- 
ventions continues to be executed by one of 
the parties, the other cannot refuse to exe- 
cute his part, under the pretext of prescrip- 
tion, though those conventions be only ac- 
cidental, forms no part of the law of pre- 
scription, either under the Code Napoléon, 
or the Code of this State. Brown v. Union 
Insurance Co., 177. 


XI. Effect. 

34. The presumption of payment, which 
the law raises in cases of proscriptien re- 
leasing from debt, is juris et de jure. 


In 
such cases the debtor is not required to pro- 
duce any title, nor to bein good faith. C. 
C. 3494, 3496. Brown v. Union Insurance 
Company, 177. 

35. In all cases of executed contracts 
susceptible of tacit ratification, a presump- 
tion of ratification juris et de jure, results 
from silence and inaction during the time 
fixed for prescription. Vaughan v. Chris- 
tine, 328. 

36. Where a debt is extinguished by 
prescription, a mortgage given to secure its 
payment being a mere accessary, is extin- 
guished with it. Succession of Linderman, 
714. 


PRIVILEGE. 


1. Art. 3194 of the Civil Code does not 
apply to the case of the vendor of a steam- 
er; the privilege to which he is entitled is 
established by article 3204, s. 8. Scott v. 
Creditors, 40. 

2. The vendor of a steamer engaged in 
making voyages between a port in this State 
and the ports of another State, will retain 
a privilege on the boat only for sixty days 
from the date of the sale. é. C. 3212. Ib. 

3. The vendor’s privilege for supplies 
furnished to a steamer oogaged io makin 
voyages between a port of this State an 
those of another State, continues only for 
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sixty days from the date at which the arti- 
cles were furnished. 6. 

4. An overseer entitled to a privilege on 
the product of the last crop, under art. 3184 
of the Civil Code, may enforce his privilege 
against a purchaser of the plantation and 
crop, after the crop has been sold and the 
proceeds received by the purchaser. The 
privilege is not extinguished by the sale of 
the crop. Welsh. Barrow, 133. 

5. Where the factors of a planter keep 
two separate accounts, one in the name of 
a particular plantation, and the other in that 
of R. its ostensible owner, and the balance 
on the Jatter is in favor of R., but the fac- 
tors are creditors on the plantation account, 
the balance due on the latter, with the pri- 
vilege attached to it, will not be extinguish- 
ed by that due to R. on his private account, 
where there is no allegation or proof of 
fraud, nor any violation of the rights of 
mortgage creditors upon the crop.on which 
the balance against the plantation is privi- 
leged. Farrar v. Rowley. 276. 

6. Where the price of mules, purchased 
for the use of a plantation and paid for by a 
third person, is reimbursed by a draft on the 
factors of the planter, the advance will bea 
privileged claim under art. 3184 of the Civil 
Code. The mules were “necessary sup- 
plies” within the meaning of the statute, 
and the extinguishment of the vendor's 
privilege, brings the advance within the fair 
intendment of the statute. Jd. 

7. An overseer whose services have con- 
tinued during one year and a'part of a se- 
cond, has, under art. 3184, § 1, of the Civil 
Code, a privilege on the crop of the second 
year, valid against a third person, who pur- 
chases during the second year, the planta- 
tion and crop then in the ground. 6. 

8. No privilege is allowed to editors, re- 
porters, printers, or carriers employed in a 
newspaper establishment, on the property 
of the establishment, for arrears of sa- 
laries or wages due tothem. Such persons 
are not comprehended in the terms *‘clerks, 
secretaries, or other persons of that kind,” 
used in sec. 6 of article 3158 of the Civil 
Cede, nor in sec. 5 of art. 3249, nor in sec. 
5 of art. 3221. Stevens v. Sawyer, 428. 

9. The privilege acquired by a creditor, 
under art. 722 0f the Code of Practice, by 
the seizure of real property of his debtor 
under a fi. fa., mast be postponed, in case 
of the subsequent death of the debtor, to 
those for funeral and law charges and for 
the expenses of the last illness of the deb- 
tor. But the moveables of the succession 
must be exhausted before the immovables 
can be resorted to, for personal and law 
charges. and the expenses of the last ill- 
of Holbert, 436. 
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10. Where goods are consigned toa fac- 
tor with instructions as to the payment of 
the proceeds, the acceptance of the consign- 
ment isan acceptance of the instructions, 
and an implied promise to obey them; and, 
under such circumstances, no privilege will 

_attach to the property, in favor of the fac- 
tor, under art. 3214 of the Civil Code, and 
the stat. of 17 Feb. 1841, for any general 
balance due to him.: T'o apply the proper- 
ty to the payment of ‘the factor’s debt. 
would be inconsistent with the implied pro- 
mise, and the just expectation of the con- 
signor. But when the instructions further 
directed that he should retain out of the 
proceeds of the consignment a sum to be 
placed to the credit of the consignor, and 

the amount of certain charges, he will be 
entitled to retain that sum and the amount of 
the charges out of the proceeds, in prefer- 
ence to any attaching creditor of the con- 

signor. Goodhue v. MecClarty, 447, 

11. The privilege of the vendor is not 
required to be expressly stipulated; it 
springs from the nature of the debt, and 
exists by force of law, unless renounced. 
The renunciation need not be express, it 
may be implied from the terms of the in- 
strument ; but the intention to renounce 





must not be doubtful; it must be clearly 
deducible from the language of the parties. | 
Boner v. Mahle, 600. 


- 


12. The mere omission to stipulate a spe- | 


cial mortgage, cannot be considered a re- 
nunciation of the higher right of privilege ; | 


nor can such a renunciation be inferred | 


where the omission to take a special mort-| 


gage is accompanied by the granting of a'| 


mortgage upon other property; nor, where | 
aspecial mortgage has been taken, will its | 
en release affect the creditor's pri- 
¥ ° . 
13. The recital in an act of sale that the 
r, “‘in order to secure the payment | 
of the notes for the price, hereby mortga- 
ges” certain property previously belonging 
to him, cannot be considered as evidence of 
an implied release of the vendor’s privilege. 
14. Children of. a female slave born since 
the sale of the mother, are subject to the 
vendor's privilege. C. C. 183, 491, 539, 
557. Stat. of 7 June, 1806, ss. 9,10. Jb. 
15. Decision in Garretison v. His Credi- 
tors, 1 Reb. 445, as to the privilege of a 
lessor, affirmed. Hoey v. Hews, 704. 


_ See Eyidence,54. Manpare, 1. 
NERSHIP, 1, 2. 


Part- 


PUBLIC LANDS OF THE UNITED 
STATES. 





1, The presentation of a petition to a' 


PRIVILEGE.—PUBLIC THINGS. 


spanish intendant of the province of Loui- 
siana praying for the grant of a tract of land, 
which was referred to the surveyor general 
to report thereon, but on which no further 


| action had been had at the time of the trans- 


fer of the territory to the United States, 
the petitioner never having had actual pos- 
session of the land, can confer no title to it. 
Lafayette v. Blanc, 59. 

2. Sec. 1 of the act of Congress of 12 
April, 1814, only confirmed titles to lands 
claimed by virtue of incomplete french or 
spanish grants, concessions, warrants, or or- 
ders of survey, granted prior to 20 Decem- 
ber, 1803, and having a special and definite 
location. It did not confirm any claim un- 
supported by written evidence of title ema- 
nating from the french or spanish govern- 
ments. Jb. 

3. In order that a confirmation may have 
the force and effect of a patent, the de- 
scription in the inchoate title or in the act 
of Congress must be such as will identify 
the land. If the description will fit another 
place as well or better, it is defective, and 
will not protect the holder, who can show 
no original possession, against a subsequent 
location made under the authority of Con- 
gress. Jb. 

4. No title passed under an inchoate 
spanish grant. The title remained in the 
sovereign until a complete grant was issued. 
Pontalba v. Copland, 86. 

5. A patent issued by the United States 
for public lands, is conclusive proof that the 
party in whose favor it was issued had com- 
plied with the requirements of the act of 
Congress, as to making improvements on 
the land, &c. Jenkins v. Gibson, 203. 


- 


See Osnications, 4. Sane, 5. 


PUBLIC THINGS. 


1. The sovereign alone has the right to 


‘change the destination of public places. 


Delabigarre v. Second Municipality, 230. 
2. No particular form or ceremony is 
necessary in the dedication of land to pub- 
lic use ; all that is required is, the assent'of 
the owner, and the fact of its being used for 
the public purposes intended by the appro- 
priation. But when the dedication is not 
express, and is to be inferred from the acts 
and condnct of the owner, and the use by 
the public, these ought to be such as to ex- 
clude any other hypothesis but that of de- 
dication. In all such cases, the consent of 
the owner must appear. New Orleans and 
Carrollion Railroad Co. v. Carrollton, 282. 
3. Ha piece of ground be left unenclosed 
foy the convenience of the owner, who uses 
it for a specific purpose in the usual course 
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2. Where one of several co-proprietors 
of property, not partners, makes advanees 


of his business, the fact that he does not 
exclude personsfrom passing through it, or 
that, when the ground is within the limits 


of a town, he has represented it as open 
and unenclosed, as it really was at the time, 
upon a plan on which he has sold other town 
lots not necessarily connected with that 





for the benefit of the common estate, with- 
out any contract with his co-proprietors, no 
joint obligations arises on the part of all the 
co-proprietors to pay an entire sum, but 
each is bound to refund according to his in- 


Open space, cannot, under any circumstan- | terest. Fuselier v. Lacour, 162. 
ces, be fairly considered as proof of a dedi- | 3 Where a payment in kind is made, of 
cation to public use, of the ground thus left | slaves estimated at a certain sum, on ac- 
open. Ib. | count of a debt due by contract, and the 
4. The soil of the roman vie publice | slaves are reclaimed as an over-payment, 
was public property ; but the law in relation | the party to whom they were delivered will 
to those great works, which were designed | be liable merely for interest from the de- 
to be as permanect as the labor of man could | mand for restoration, and not for the value 
make them, cannot be applied, without mo- of the hire of the slaves. Davis v. Glenn, 
dification, to an infant colony, such as Loui- | 444. 
siana was while under the dominion of | 4. One who transfers by delivery, with- 
Spain, without population, and a portion of | out endorsement, a bill for a sufficient con- 
whose soil only was beyond the reach of | sideration, knowing it to be of no value, 
annual inundation, and where the roads | where the assignee is not aware of its want 
were necessarily such as the changes in | of value, will be bound to repay the money 
the rivers and future settlements would re- | received, though there was no representa- 
quire. Hatch vy. Arnault, 462. | tion of the solvency of the parties. C. C, 
5. The principle established by the de- 2619. Hewitt v. Walerman, 716. 


cision in Renthorp v. Bourg, 4 Mart. 97, 
that the soil of a highway is public proper- | 
ty, eannot be extended to all highways or 
public roads in this State. Jb. 

6. The Code of 1825 distinguishes be- 
tween grands chemins or highways, and 
chemins publics or public roads. Tho for- 
mer are of that class of public things, the 
property of which is vested in the whole 
nation (Code of 1808, b. 2, tit. 2, art. 6. 
Code of 1825 art. 444); while the latter 
may be made on land subject to private own- 
ership. Stat. 12 March, 1818, s.2. The 
Code of 1825 cannot be considered as al- 
tering the law on this subject, as it stood at 
the time of its promulgation, but as decla- 
ratory of it. While it recognized the doc- 
trine in Renthorp v. Bourg, to its proper | 
extent, it established those reservations | 
which became necessary as the country, in | 
its settlement, was continually undergoing | 
changes. The roads, old and new, in this | 
State, are generally what are denominated | 
in the Code public roads, hence it by no! 
means follows, because a road is a public 
road, that the public has any right to the 
soil after it has been abandoned. Wheth- 
er there are roads in this State of the 
class of vie — it is not necessary 
to decide. Id. 





QUASI-CONTRACT. 


1. Money paid to a creditor, though paid 
by one who was not the real debtor, cannot 
be recovered, where the creditor received 
no more than was really due to him. Thomp- 
son v. Chrétien, 116. 





See Bints or Excuaner, &c., 11, 


RECISION. 
See Sarg, 13 to 17, 25. 


RECONVENTION. 


See Pieapine, 12. Presciption, 32. 


REGISTRY. 


See Lease, 2, 16. 
9, 10. 


Registry, 1, 3, 7, 
PLEDGE. 


RULE TO SHOW CAUSE, 


See Summary Proceepines. 


SALE. 
See Pariviteee, 1, 2, 3, 11 to 14. 


I. Conditions Essential to Existence and 


Validity. 

1. An obligation by which the vendor of 
a butcher's stall in a city binds himself un- 
der a penalty not to sell, or cause to be sold, 
any meat of a particular kind within the 
city during two years, is not invalid as be- 
ing in restraint of trade ; and if the condi- 
tion be violated the penalty may be enforc- 
ed. Wintz v. Vogt, 16. 

2. One who purchases a female slave af- 
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tera child of her's under ten years of age 
had been sold sepurately to a third person, 
cannot-claim to be the owner of the child, 
oa the nd that the sale of a child sepa- 
rately from its mother is prohibited by law, 
where the child was sold at a time when 
the mother had escaped into a country 
“where slavery did not exist, and her master 
never expected to recover her. Keller v. 
Fink, 17. ‘ 

3. Where one who was the principal 
agent in effecting a sale of lands dues not 
inform the purchasers of the fact of his 
being a part owner, such omission or con- 
cealment, whatever may have been its mo- 
tive, is not such a fraud as will avoid the 
contract, where the purchasers have sus 
‘tained no damage in consequence, and noth- 
ing has happened ip consequence of such 
emission which would not have happened 
without it. Slidell v. Rightor, 199. 

4. The sale of the property of another is 
nall; and in such a case eviction by judicial 
authority is not required to entitle the pur- 
chaser to relief. C.C. 2427. Haliv. Ne- 
vill, 326. 

5. The sale of a preémption right, in 
contravention of a§prohibitory clause in the 
act of Congress under which the right of 
preémption accrued, is null; and constitutes 
no impediment to an entry of the land by 


the party entitled to the preémption, who 
will, by the purchase from the government. 
acquire an absolute title, unaffected by the 
previous sale. Seaton v. Sharkey, 332. 


See Turorsuip, 4, 9. 


Il. Warranty. 


6. Where a broker, acting as the agent of 
the vendor of a quantity of salt stored)in 
represents to the purchaser that it had 
been in store only five or six months, when 
it had in fact been stored for fifteen or eigh- 
teen months, and the evidence shows that 
the statement of the broker produced the 
im ion on the mind of the purchaser 
that it had not been stored longer than five 
or six months, the representation being asto 
@ poiat material in judging of the condition 
of the article, and the vendor being bound 
the representations of hig agent, the sale 
wa be rescinded ; and this though the pur- 
chaser examined the salt before buying, for 
the misrepresentation might have influenced 
the character of the examination made by 
him. Miliaudon v. Price, 4. 

- 7, The general rule is that a vendor is 
bound to good faith, and if he knows the arti- 
cle offered for sale to be defective he is bound 
to state the defects. The exception to this 
rule is that, where the article is susceptible of 
convenient inspection and examination, the 
purchaser is bound to make and abide by such 
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examination. Salt in bags is not susceptible 
of inspection and examination without much 
trouble and inconvenience. Jb. 

8. The vendor is bound, in case of evic- 
tion, to refund to the purchaser the whole 
amount of fruits and revenues which the 
latter has been condemned to pay to the 
true owner. Downes v. Scott, 278. 

9. Where the purchaser was aware, at 
the time of the sale, that the thing sold be- 
longed to another. article 2427, by implica- 
tion, refuses him damages in cases of evic- 
tion but it does not effect his right to recov- 
erthe price. The right exists though the 
purchaser was aware that the thing sold 
belonged to another, unless excluded by ex- 

ress stipulation, or unless the purchaser 
ught expressly at his own risk and peril, 
C. C, 1960, 2481. Hall v. Nevill, 326. 

10. Where a quantity of pork in hogs- 
heads is sold, without any express stipula- 
tion or exclusion of warranty, and the pur- 
chaser, after examining some of the hogs- 
heads, on the assurance of the broker em- 
ployed to make the sale that every piece 
had been examined by an experienced and 
skillful agent and found to be sound, makes 
no further inspection, the vendor will be 
bound by an implied warranty as to the 
quality. C. C. 2497. And though an im- 
plied warranty may not exteud to apparent 
defects, this exception cannot be extended 
to a case in which a representation was 
made calculated to quiet the vigilance of 
the purchaser, with regard to merchandize 
the inspection of which would be attended 
with inconvenience. Jiuntingion v. Lowe, 
377. 

11. Where a purchaser of a quantity of 
pork in hogsheads discovers, after the pur- 
chase, that a part of it is unsuund, he may 
retain the sound hogsheads, and return the 
unsound. The rule that the redhibitory 
vice of one of several things sold together 
gives rise to the redhibition of all, does not 
apply to such acase. Jb. 

12. Where a purchaser does not obtain 
such an article as he had a right to suppose 
that he was buying, and the inferiority is of 
a latent character, though there be no fraud 
on the part of the vendor, the purchaser | 
will be entitled to indemity to the full ex- 
tent of the difference between the value, at 
the time of the sale, of such an article as 
he had a right to suppose he was buying, 
and the value of such an article as he got. 
Slaughter v. McRae, 455. 

13. The Code having provided (articles 
3523, 3524) that, where the seller knows 
of the vice of the things sold and omits to 
declare it, an action of redhibition may be 
commened at any time, provided a gered 
have not elapsed since the discovery of the 
vice, and that the discovery is not te be pre- 
sumed but must be proved by the seller, an 
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allegation by a plaintiff in a redhibitory ac- 
tion instituted on the 30th March, that the 
slave ranaway from him on the 16th of 
March of the preceding year, will not re- 
lieve the defendant from the necessity of 
proving the time of the diseovery of the 
vice. The fact that the slave ranawvy on 
the day mentioned in the petitien, does not 
necessarily involve the knowledge of the 
pre-existence of the vice, which forms the 
basis of the action. ©. ©. 2505. Stewart 
v. Sowles, 464. 
_ 14. To an action against a vendor to re- 
scind the sale of a slave on account of the 
vice of running away, and for damages, 
though it be proved that the defendant knew 
of the redhibitery vice and omitted to de- 
clare it, plaintiff can only recover such dam- 
ages as would, at the time of defendants’ 
refusal to restore the price, have indemni- 
fied him, that is the price with interest, the 
expense of advertizing the elopement and 
the costs of the act ef sale; he cannot re- 
cover fees paid to counsel for instituting the 
redhibitory action. The expenditure of 
fees of counsel was the resulmof the refu- 
sal to restore the price. It was not such an 
immediate asd direct consequence of the 
breach of the contract, as is contemplated 
by articles 2525, 1928 of the Code. Ib. 

15. Where the plaintiff in an action to 
rescind the sale of a slave on account of a 
redhibitory disease, and for damages for ex- 
penses incurred, presents a supplemental 
petition alleging that, since the commence- 
ment of the suit, he had sold the slave fora 
certain sum which was his full value, and 
reducing the claim for damages to that ex- 
tent, the character of the action is not there- 
by changed ; but, by disposing of the slave, 
defendant,placed it beyond his power to 
comply with the only judgment which could 
have been rendered in his favor—for the 
return of the slave, on the reimbursement 
of the price with damages. Peterson v. 
Burn, 655. 

16. Where a judgment has been render- 
ed against a plaintiff in a redhibitory action, 
he cannot institute an action quanti minoris 
for the same cause. Nor can a plaintiff in 
a redhibitory action, who, by disposing of 
the slave affected with the redhibitory vice, 
has placed it beyond his power to comply 
with a judgment in his favor, change the 
action, by a supplemental petition, to one 
quanti mmoris. Ib. 

17. Damages for injuries sustained by a 
purchaser in eonsequence of redhibitory 
defects in the thing sold, can be recovered 
only in a redhibitory action, or an action 
quanti minoris. 1b. 

18. -A purchaser who has paid the price 
cannot demand a restitution of the price nor 
security even during the pendency of an 
action to evict; @ fortiori, he cannot do 
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either before he is disturbed by the true 
ewner. The right of a purchaser to have 


a sale rescinded under article 2427, must be 
limited to those cases in which the price bas 
not been paid. Bonnabel v. First Muinci- 
pality, 699. 


Ill. Obligations of Purchaser. 


19. To suspend the payment of the price, 
a purchaser must allege and prove that he 
has been disquieted in his possession, or has 
just reason to fear that he will be disquieted. 
C. C. 2535. Snow v. Trotter, 268. 

20. Payment of the price cannot be re- 
sisted op the ground that, the vendor has 
not complied with his agreement to surve 
and point out the beundaries of the land, 
where he has not been put in default for his 
failure to deso. Ib. 

21. Where the purchaser was aware, be- 
fore the sale, of the existence and object of 
a suit in which a third person set up title to 
the property sold, he eannot suspend pay- 
ment of the price, nor require security 
against the danger of eviction. C.C. 2535- 
Bemiss v. Dwight, 337. 


1V. Sale Per Aversionem. 


22. Asale of a tract of land, which is 
described by its name as containing a cer- 
tain number of acres, is not a sale per aver- 
sionem, the property not heing designated by 
adjoining tracts nor sold from boundary to 
boundary. Hall v. Nevill, 326. 


V. Pact de Rémnéré. 


23. There can be no vente dréméré with- 
outa stipulation for the return of the price. 
A contract of sale, the validity of which is 
made to depend on the payment of notes 
which form. no part of its consideration, is 
not a venle ad réméré. Downes v. Scott, 278- 

24. The purchaser of slaves under a 
vente a réméré does not become the owner 
of the children born of the slaves purchased 
during his possessiou under the contract ; 
the vendor, when he exercises his right of 
redemption, is entitled to reclaim them as 
owner. Soon the resolution of a sale of 
slaves, at the suit of the vendor, he is enti- 
tled to take back the offspring born since the 
sale. Boner v. Mahle, 600. 


25. The action of recision for lesion be- 
yond a moiety is personal to the original 
vendee, and cannot be maintained against a 
subsequent purchaser in good faith. Art. 
1871 of our Code is substantially the same 
as art. 1681 of the Code Napoléon,. from 


which our law on the subject of lesion be- 
youd moiety was taken, with the exception 
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that the provision in relation to third persons 
has been entirely omitted. Snoddy v. Bra- 
shear, 569. 


VII. Simulation. 


_ 96. It is only in case of a simulated sale, 

not intended to convey any property, that a 
creditor can disregard the title of a purcha- 
ser, and commence by aseizure. In other 
cases, the sale must be attacked by a direct 
action. Oglesby v. Drake, 640. 


See PLeapiNe, 14. 


Prescription, 8. 


VIII. Judicial Sales. 


27. The description of the property of- 
fered for sale, contained in the advertize- 
ment of a probate sale, is binding both upon 
the vendor and purchaser, and neither can 
insist‘on any thing-said by the auctioneer at 
the time of sale which in any way varies 
from, or adds to, the printed conditions or 
description of the object offered for sale. 
No error, caused by representations of the 
auctioneer at variance with the printed ad- 
vertizement, will vitiate the sale. Layton 
v. Hennen, 1. 

28. Where one to whom property had 
been adjudicated ata judicial sale, fails to 
pay the price at the time required, according 
to a fair construction of art. 2589 of the 
Civil Ccde the second sale need not be ad- 
vertized during more than ten days, pro- 
vided that the customary notice be given 
within that ti The term of ten days 
fixed by the Code refers exclusively to the 
duration of the advertizement, and not to 
the period at which it is to commence; and 
in such a case the fact that the advertize- 
ments were published during a longer period 
than ten days, cannot affect the validity of 
the sale, the law meaning ten days or more. 
Duncan v. Armant, 34. 

29. Where atract of land is inventoried 
and ised in the mortuary proceedings 
as having a certain depth, and it is subse- 
quently adjudicated to one of the apprais- 
ers, without any- mention of its depth in the 

werbal of adjudication, the omission 
cannot be taken advantage of to extend the 
title beyond the limit assigned to it in the 
mortuaria. The legal presumption is that 
the officers entrusted with the sale did their 
duty, and sold according to the inventory 
and appraisement. In such a case parties 
claiming under the original purchaser by 
whom the tract was appraised, will be estop- 
ped from claiming any greater depth than he 
appraised. Pontalba v. Copland, 86. 

30. The nullity of a probate sale of the 
property of a succession, resulting from the 
non-existence of any order therefor in the 








SALE, VI—VIII. 


records of the parish where it was made, is 
one of which the heirs alone can avail them- 
selves. Blanchardv. Maureau, 128, 

31. A sale made bya sheriff, under an 
agreement of parties, and on terms differ- 
ent from those prescribed by law for forced 
sales, will not be viewed as a forced sale, 
but as subject to the rules of ordinary sales 
in which the vendor is bound to express 
himself clearly respecting the thing to be 
sold, under the pain of having any obscure 
or ambiguous clause construed against him. 
Moore v. Hampton, 192. 

32. A purchaser at a judicial sale is not 
protected in the case of a mere redhibitory 
vice; but where there is a deficiency in the 
quantity of the Jand sold, the purchaser ata 
syndic’s sale is entitled to a proportional di- 
minution of the price. C. C. 2598, 2599. 
His rights are not as bfoad as those of an 
ordinary vendee, who may have the entire 
contract rescinded in case of partial eviction, 
where the part from which he is evicted is 
of such consequence relatively to the whole 
that he would not have purchased without 
the part frony which he has been evicted. C. 
C. 2487. Hailv. Nevill, 326. 

33. Where a purchaser at a judicial sale 
of property sold under a mortgage retained 
by the plaintiff on a sale of the property to 
the defendant, takes a rule on the plaintiff 
to show cause why the sale should not be 
rescinded, on the ground of the existence 
of a lease made by the defendant and not 
made known at the time of the sale,. the 
defendant, not having been a party to the 
judicial sale, need not be made a party to 
therule. Michoud v. Dejour, 479. 

34. A judicial adjudication of community 
property made to the surviving husband, 
under proceedings before a court of com- 
petent jurisdiction, in which the minor 
heirs were represented by their under tu- 
tor, will not be annulled for informalities 
anterior to the decree of adjudication. The 
minors being represented by their under 
tutor, the judgment of adjudication is con- 
clusive as to the facts on which it rests, 
until corrected on appeal, or annulled in a 
direct action. Orr v. Thomas, 582. 

35. A sale made of property seized un- 
der a fi. fa., pending an opposition by a 
third person, if the opposition be sustained, 
willbe null. Ludeling v. Graves, 597. 

36. Where on an appeal from a judg- 
ment dismissing an application to homolo- 
gate a judicial sale under the statute of 10 
March, 1834, the record, though certified 
as containing all the evidence offered below, 
is silent as to the publication of the moni- 
tion, the judgment of dismissal must be af- 
firmed. Monition of Johnson, 656. ~ 

37. One who shows no interest cannot 
Oppose the homologation of a judicial sale, 

















applied for under the statute of 10 March, 
1834. Ib. 
See Execution or JupGmENT. 1, 2, 8, 
9, 10, 11, 12, 13, 15. Prescription, 15. 
Successions, VI. 


SEQUESTRATION. 


1. Service of a writ of sequestration on 
a sunday is in conflict with art. 207 of the 
Code of Practice; and where the evidence 
shows that it could have been served on any 
other day as well, it will be set aside. Foy 
v’ Harper, 275. 

2. It is not essential to the validity of a 
uestration bond, that it should be execu- 
before the clerk of the court in which 

the action is pending, or any other public 
officer. Foxworth v. Burckhalter, 365. 

3. Where the surety in a sequestration 
bond removes beyond the jurisdiction of the 
court, the execution of another bond with 
a surety residing within its jarisdiction, will 
be sufficient. C.C.3012. Jb. 

4. The surety on a bond given for the 
release of sequestered property cannot be 

roceeded against by a rule to show cause. 
Fe is not a party to the original action ; and 
the right of proceeding summarily, express- 
ly granted by law against sureties on bonds 
given in cases of arrest, attachment, or ap- 
peal, has not been extended to sequestra- 
tions. Stat. 20 March, 1839, 8. 2, 3, 30. 
Baker v. Doane, 434. 

5. A judgment, rendered in an action in 
which a sequestration was obtained by the 
plaintiff, determining the ownership of the 
property sequestered to be in the defend- 
ant, is conclusive against the sureties on the 
sequestration bond as to the question of own- 
ership. In an action on their bond, no evi- 
dence can be offered by them to impeach 
the ownership of the party in whose favor 
the decision wasrendered. Jones v. Doles, 
588. 


6. In an action against the sureties in a 


sequestration bond for damages for the ille- | 


gulity of the sequestration, the plaintiff 
must show the value of the property seques- 
tered, and such other injury as he may 
have sustained. In the assessment of dama- 
ges, fees of counsel employed to defend the 
original suit may be included; nor is it ma- 
terial to show that such fees have been actu- 
ally paid; it is enough that plaintiff has in- 
curred a liability forthem. Where defend- 
ants contend that the property sequestered 
has been restored since the judgment on 
the sequestration suit, they must show that 
fact, or that the plaintiff has otherwise 


gained ecm of it. Jb. 

7. Whatever may be the responsibility 
of the sheriff for the loss of property se- 
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questered, the plaintiff, and the sureties on 
his sequestration bond, will, in case the se- 
questration be adjudged illegal, be responsi- 


ble for its restoration. Jb. 


SERVITUDE. 


1. Though an adjoining tract of land be 


subject to the servitude of receiving the 


waters running naturally from the estate 
above, the proprietor of the latter is not en- 
titled to enter at pleasure on the contiguous 
tract, without the consent of its owner, when- 
ever it may be necessary to remove any 
obstructions to the enjoyment of the servi- 
tude; nor can he widen the drain by which 
the waters are carried off ; such an improve- 
ment, if necessrry, can alone be made by 
the police jury, on making adequate com- 
pensation to the owner of the land subject 
to the usufruct, for the damage he may sus- 
tain thereby. The party entitled to the 
servitude must call upon the owner of the 
land which is subject to it to remove such 
obstructions, and may compel him by legal 
means todoso. Arts. 768, 770 ofthe Civil 
Code relate exclusively to conventional ser- 
vitudes; natural servitudes are subject to 
differentrules. Landry v. McCall, 134, 

2. Two contiguous city lots, belonging to 
the same proprietor, were purchased by dif- 
ferent persons at a judicial sale. On one of 
them there was a brick building, the foun- 
dation of one of whose walls projected under 
the surface of the other lot, though the wall 
itself did not extend over aby part of it. 
The purchaser of the latter having made 
use of this wall in the erection of a building: 
Held, that the owner of the first lot was en- 
titled to recover of him one-half of the 
value of the wall, and one-half of the value 
of the ground upon which it was built; and 
that the projection of the foundation by the 
original owner, does not impair the rig t of 
the purchaser to indemnity for the use made 
of his land and wall. Murrell v. Fowler, 
680. 

3. The fact that the owner of a lot had 
already built a wooden house on it, leaving 
a space for a passage between the house 
and the division line, will not deprive the 
owner of a contiguous lot of the right given 
by article 671 of the Code, to the owner 
who first builds in a city, town, or their sub- 
urbs, in a place which is not surrounded by 
walls, of resting ove half of his walls on 
the land of his neighbor, provided he builds 
with stone or brick at least as high as the 
first story,and provided the whole thicknessof 
the wall do not exceed eighteen inches, not 
including the plastering, which must not be 
more than three inches. Article 671 es- 
tablishes a servitude with which urban pro- 
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perty is encumbered without reference to 
title or the — of parties. C. C. 
= 670. igan v. Neufbourg, 
440. 
4. Where an act of sale of a tract of un- 
taller made at a time when the 
jon of was unknown in that 
part of the State where the land was situa- 
ted, established a servitude in favor of the 
yand sold on-an adjoing tract, authorizing the 
r *@ prendre du bois pour l'ulilité 
de son habitation sur &c., ce privilége restant 
pour toujours a la dite terre”, the 
purchaser will not be allewed, on subse- 
quently commencing the cultivation and 
manufacture of sugar, te take from the 
_ land subject to the usufruct wood to make 
his sugar. Per Curiam: The provision of 
the quantity of wood necessary for the man- 
ufacture of sugar could not have been con- 
templated by the parties, at the time; and 
were we to authorize the taking of that 
quantity, what was originally agreed to as 
an ordinary servitude, might destrey the 
value of the burthened estate. Delahous- 
7 v. £andry, 549. 

Wherever a tract of land is entirely 
surrounded by other estates, whether they 
belong te one or more proprietors, and there 
is no. way from it to a public road, the law 
gives the owner an absolute right toa ser- 
vitude of way, which must be generally ta- 
ken on the side nearest to the public road 
(C. C. 696, 697); and this rule should only 
be de from for weighty considerations. 
But the most direct course may be deviated 
from in the construction of the read, with a 
view to render the servitude less onerous 
to the land. over which it is laid out; and 
the proprietor of the land over which it 
passes is entitled to indemnity for the injury 
sustained by him from its construction. 
Miller v. Thompson, 567. 


SHERIFF. 


I. A sheriff will not be personally re- 
sponsible, where he acts under the orders 
of a court having jurisdiction in the matter. 
Gates v. Bell, 62. 

2. A sheriff ordered: by the court to re- 
lease sequestered property en the execu- 
tion of a bond by defendant with a certain 
person as-surety, released the property on 
the execution of a bond by an agent of the 
person Sy ope as surety in name of 
the latter, but who having no express au- 
thority to bind his principal in such a con- 
tract, could not bind him as surety. Held, 
that though plaintiff ’s judgment against his 
debtor is facie evidence of the ex- 
tent of injury in consequence of the sher- 
iff’s failure to take the surety ordered, yet 
that, having acted in good faith, he will be 
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responsible fur such damages only us the 
plaintiff is proved to have sustained by rea- 
son of the bond not being obligatory on the 
party by whom it was to have been signed 
as surety ; and where he is shown to have 
been insolvent at the date of the judgment 
against the principal, nothing can be recov- 
ered against the sheriff. 1b. 

3. Where a sheriff, by whom a planta- 
tion had been seized under writs in his 
hands, is, by consent of all concerned, made 
the factor of the estate, and in that capacity 
ships the crop, receives the proceeds, 
makes disbursements, and has the general 
supervision and control of the property,-the 
allowance of an item in his secount of two 
and a half per cent commissions on the 
amount of cash which came into bis hands 
for receiving and disbursing, is not in con- 
flict with article 71 of the constitution. 
Drew v. Chambliss, 246. 

4. A sheriff by whom a plantation and 
slaves had been seized and taken possession: 
of, who has paid himself out of the funds im 
his bands for all disbursements made by him 
for the safe-keeping and preservation of the 
property, can make no additional charge for 
his responsibility and general care ; for this: 
he is remunerated by the emoluments of 
hisoffice. Per Curiam: Sheriffs are bound 
to take care of property taken possession of 
by them, and are authorized to lay out mo- 
ney for its preservation. They may ap- 
point guardians for its safe custody, and the 
law gives them ample authority for all pro- 
per expenditures, and the constitution im- 
poses no obstacle to their reimbursement ; 
but article 71 prohibits such allowances as: 
that claimed in this case. Farrar v. Row-~ 
ley, 276. 

5. The omission of a person elected to 
the office of sheriff to give bond withim 
twenty days from the date of his commis- 
sion, as required by the statute of 20 April, 
1847, does not, ipso facto, operate a for- 
feiture of the office. If a bend be subse- 
quently exeeuted, he will be thereafter com- 
petent to execute process; Mechanics’ 
Bank v. Labiche, 539. 

6. The omission by a sheriff to give # 
bond as collector of taxes, does not, per se. 
affect his capacity as to the execution of 
judicial process. Jb. 

7. Ina proceeding, by motion, against a 
sheriff, under section 17 of the statute of 7 
April, 1826, to render him liable in the 
amount for which a fi. fa. was issued, on 
account of his failure to return the writ 
within the legat delay, evidence is inadmis- 
sible to show that the defendant in execu- 
tion owned property, while the writ was ia 
the hands of the sheriff, which the latter 
negleeted to seize. Such evidence is inad- 
missible, though the existence of the prop- 
erty be averred in the motion ; but it woukt 
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be proper in an action for damages. Lay 
v. Boyce, 622. 

8. The statute of 7 April, 1826, s. 17, 
does not impose upon a sheriff the payment 
of the amount for which a fi. fa. was issu- 
ed, as a penalty for his mere failure to make 
a return within the legal delay; and when 
proceeded against under that statute he may 
show any circumstance which would excuse 
a failure to execute or return the writ. Proof 
that he notified the plaintiff of his inability 
to find any property, and of the-defendant’s 
refusal to give up any when demanded, isa 
sufficient excuse, the plaintiff being thereby 
as fully notified of the officer’s inability to 
execute the writ, as he would have been 
by a return to that effect made on the writ 
Within the legal delay. The object of the 
statute is not to punish the officer, but to 
afford a prompt remedy to the creditor for 
any injury he may sustain. Jb. 

9. Where in a proceeding against a sher- 
iff under section 17 of the statute of 7 
April, 1826, for failing to return a f- fa. 
within the Jegal delay, the writ and the re- 
turn thereon are offered in evidence by the 
plaintiff, aad there is no averment that the 
statements in the return are incorrect, they 

_ will be considered as true. Ib. 


See ATTAHMENT, 13. 


SHIPPING. 


1. The owners of a steamer are bound to 
pay for supplies furnished to their agents 
for the use of the boat, and proved to have 
inured to their benefit. Bent v. Lauve, 
88, 
2. By the mercantile law, part owners of 
a vessel are liable in solido for repairs, and 
necessary expenses for its use. Jb. 

3. A ship-owner cannot be made liable 
for any contract or expenditure made by the 
captain in a foreign port, unless for some ob- 
ject necessary under a fair view of his in- 
terests. Barkerv. York, 90. 

4. Where, on an attempt by one repre- 
senting himself as an agent for a ship own- 
er and by the consul of the nation to which 
the vessel belongs, to remove a master from 
the command of his vessel, the latter em- 
ploys counsel to maintain his right to the com- 
mand, the owner, if his interests are shown 
to have beeninconflict with the course pursu- 
ed by the master, cannot be made liable for 
the fees of counsel employed by him. Per 
Curiam: Where counsel sue for fees for 
professional services, their claim must rest 
upon the conscientious and exclusive appli- 
cation of those services to the business and 
interests of those who are called upon to 
pay them. Jb. 

5. The master of a steamer, which had 
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sunk with its cargo, may, in the absence of 
the owner of the cargo, employ persons te 
recover the submerged property; and in 
the absence of any ment on the sub- 
ject, the law will imply a promise to pay a 
reasonable compensation for its recovery. 
In estimating the compensation, the skill 
and science employed, and the exposure 
and peril to which the operation exposed 
the parties, should be taken into considera- 
tion. Cheevy v. Cummings, 163. 

6. Where a bill of lading is executed for 
certain cases of domestics, with particular 
marks and numbers, the words * contents 
unknown” being written above the Se 
ture to the bill of lading, and ene of the 
cases is not delivered, the shipper, on prov- 
ing that the lost case contained silk goods 
and not domestics, may recover the value 
of its contents from the owners of the ves- 
sel, where the misdescription was not inten- 
ded to impose on the carrier, and it is not 
pretended that a higher freight would be 
charged had its contents been known, nor 
that a knowledge of the real contents of the 
case would have induced greater watchful- 
ness on the part of the carrier. It would 
be otherwise, had the misdescription injuri- 
ously affected the rights of the carrier; in 
such a case, the consequences should fall 
upon the party making it, though innocent- 
ly. Fassett v. Ruark, 694. 

7. The contract of the owners of a ves- 
sel employed in carrying freight is, to deliv- 
er goods to the consignee, and the respon- 
sibility continues until there is an actual de- 
livery, or something equivalent to, or a sub- 
stitue for, it. Even assuming the 
rule to be that, putting the on the 
wharf discharges the vessel where there 
has been a notice to the consignee of the 
time and place of the delivery, it cannot be 
construed with such rigor against the con- 
signee as to put the goods unqualifiedly at 
his risk from the very instant of ing 
them, where he has made repeated calls for 
them during the day, and they were not put 
on the wharf until an advanced hour of the 
day, and no care oa —— 

iven to the property rs or 
wee of vessel. Io ak a case, if the 
goods be lost, the owners of the vessel will 
be answerable for their value, with interest 
from the time of the loss. Segura v. Reed, 
695. 


See Evipence, 16,37. Patyirecs, 1, 2, 3. 


SLAVE. 


1. Parol evidence is-admissible to prove 
an agreement with a slave to emancipate her, 
and the execution by the latter of her = 
of the contract. Article 1783 of the Civil 
Code, which authorizes slaves to contrcta 
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on their account for their emancipation, sub- 
ects those contracts to no particular formal- 

. Therule contained in that article is 
derived from the laws of Spain, into which 
it had been introduced from the civil law, 
and must be interpreted with us as it has 
uniformly been under those systems of ju- 
rieprudence. Per Curiam: The act of 
eriancipation must be in writing and authen- 
tic; but this regulation of public order has 
nothing to do with the contract under which 
the right to be emancipated is acquired by 
aslave. Gaudet v. Gourdain, 136. 

2. A child born of a woman after she has 
acquired the right of being free at a future 
time, follows the condition of its mother, 
becoming free at the time fixed for enfran- 
chisement. C.C.196. Ib. 

3. A slave who absconds from his master 
steals himself, and stands as other stolen 
things, and neither possession nor title can 
be acquired tohim. Oates v. Caffin, 339. 

4. The laws of this State on the subject 
of slaves, whether in the Civil Code or the 
Code of Practice, or in the ordinary stat- 
utes, being on the same subject, must be 
construed together, and in such a manner as 
to give effect to all. Jb. 

5. A statuliber may sue for his liberty, 
unaided by a curator or other person. The 
ap of a curator to a sialuliber, is 
only n to preserve or administer 

roperty given or devised to him after he 
Bas acquired the right to freedom at a future 
time. C.C.193. Exparte Louis, 467. 


See Caumiwat Law,I. 11.29. Evipence, 
3.46, 51. Hyporuecary Action, 1. 
Morteage,3. Oxsuieations, 19. Per- 

..arory Action, 4. Possxessorny Action. 
Saxe, 2, 13 to 16, 24, 


STATULIBER. 
See Stave, 2, 5. 


- STATUTES, CITED, EXPOUNDED, 


#. Statutes of the United States. 
1740, April 30,s. 28. Criminal Law, 50 


814, —— 12,s8.1. Public Lands, 

‘1820, May 11. " 

1834, June 19. ‘ 
1841, August 19. Bankruptcy, 101, 
208. 209, 


Il. Statutes of the State, 


1805, February 17. New Orleans, 
i 28. Metairie Road, 
~———, April 10. Judgments, 


59 


332 
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1805, 
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1806, 
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1807, 
1808, 


1813, 


1814, 


—. 


1816, 
1817, 
1818, 
1819, 
1821, 


1824, 
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May 3. Justices of Peace, 
—— 4, 8.35. Criminal Law, 50 
— —,s. 14. . 575 
July 3. Orleans Navigation Co., 294 
March 26, 8.1. Registry, 198 
June 7. Slaves, 600, 618 
New Orleans, 688 
March 31, 8.13. Bail, 575 
25. Insolvency, 514 
—— 31. Attorney at Law, 124 
February 10,8. 5. Courts, 6 
March 25, s. 5, Ferries, 635 
March 3. Orleans Navigation 
‘ Company, 

7. Charity Hospital, 657 
March 14, s. 1. ewOrleans, 688 
19. Slaves, 61g 
February 20, s. 28. Insolvency, 501 
March 12,8.2. Roads, 482 
—-— 6,8.2. Criminal Law, 512 

February 14. Bills and Notes, 
121, 630 
April 7. New Orleans, 99 
—— 20. Courts, 6 
February 19. Tutorship, 611 
March 17, s.6. Slaves, 339 
April 7, 8.2. Pleading, 223 
—— —,s. 17. Sheriff, 622 

March 13. Bills and Notes, 121, 
273. 356, 630 
20, ss. 3, 5. Registry, 478 
24,s.1. Promulgation 

of Laws, : 
February 19, s. 6. Consolida- 
ted Association, 552 
March 25, ss. 7, 8. Commissions, 16 
—,8.15. Successions,. 705 
—,s. 25. Civil Law, 294 

March 25, s.3. Injunction, 124, 
147, 317, 476 
April 2. Criminal Law, 154 
February 9. New Orleans and 
Carrollton Railroad Co., 

April 1. Citizens Bank, 

March 10, s. 4. Prescription, 
546, 582 
656 
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294 


527 


19 
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—. Judicial Sales, 
March 19. Gaming, 435 
27. Marriage, 526, 527 

April 1, s. 18. New Orleans 
and Carrollton Railroad Co., 19 
—,s. 4. Criminal Law, 67 

March 8. New Orleans, 66, 


99, 294 
Criminal Law, 66 
Charity Hospital, 


— ll. 


66 
Marchi 7. Daysof Public Rest, 275 
12, 8. 4, Charity Hos- 
pital, 
March 14. Banks, 
18. New Urleans, 
20, ss. 2,3. Summary 
Proceedings 434 
——— —,8s.7. Reconvertion, 143 
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1839, March 20, 8.13. Fieri Facias, 

177, 380, 623 

—— —,s. 19. Appeal, 6, 245 
_————, 8s. 20. Summary 

Proceedings, 434 

1840, March 18. Fieri Facias. 380 

28. Executors, &c. 582 
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1841, February 10,8.17. Jury, 196 
—, ———17._ Privilege, 447 
12842, 5,8. 2. Banks, 346 
—, —,8. 7. " 96 
—, ——_ —, 8. 16 . 346 
——, March 5. Judicial Sales, 147 
—-, 14, ss. 15, 25. Banks, 346 
a, ae 8. 27. , 96, 346 
—, —, ss. 28, 29. 4 346 
1843, February 24,ss.17, 18. Ferries, 635 
——, March 22, 8.1. Appeal, 6 
—, 23. Privilege, 276 
—_— 27,8. 2. Mortgage, 34 
—-—, April 5, ss. 8,9. Banks, 346 
—, — 6. , 346, 382 
—, —-—, 8.7. CriminalLaw, 398 
1844, February 19. Interest, 337 
——, March 14. Notary, 129, 630 
——, 18. Privilege, 504 
—, 25,s.2. Marriage, 489 
1846, April 20,s. 19. Lafayette, 673 
—-, 26, 8.5. Criminal Law, 9 
——, May 30, ss. 8, 10, 9 


——, Junel. Executory Process, 


253, 450, 693, 898 
Slaves, 359, 398, 497, 576 


—— 
. 





i847, April6. Banks, 346 
—, 20. Tax Collector, 539 
——, May 4. Banks, 382 
1848, March 16. Tax Collector, 539 
III. Statutes of Mississippi. 
1840, February 31, s. 7. Banks, 71 
SUBROGATION. 
See Payment, 1,4,7to010. Svurery, 4. 


SUBSTITUION. 


See Donations, 11, 13. 


SUCCESSIONS. 
See Covats, 2. 


I. Jurisdiction of Successions. 


1. The court of the parish in which the 
deceased had his domicil at the time of his 
death. has exclusive jurisdiction of his suc- 
cession. The appointment of an adminis- 
tration by a court in another parish isa nul- 
lity. Successionof Williamson, 261. 
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II. Evidence in Probate proceedings. 


2. In all probate proceedings the testimo- 
ny of witnesses must be taken in writing. 

he reorginization of the judiciary under 
the constitution of 1845 has made no change 
in the rule, prescribed by article 1042 of the 
Code of Practice, on this subject. A non- 
compliance with the article may be taken 
advantage of by assignment of error on ap- 
peal. Succession of Reeves, 554. 


III. Claims against Successions. 


3. The claim of a creditor of a succes- 
sion, established by a judgment obtained 
against the executors, after a contestatio litis, 
cannot be afterwards examined at the suit 
of the heirs, but must be classed as a liqui- 
dated debt of the succession. C. P. 986, 
987. Succession of D’ Aunoy, 36. 

4. The owner of a note due by a solvent 
succession is entitled to legal interest from 
the death of the debtor, though there was 
no stipulation in the note for the payment 
of interest. - C. P. 909. Succession of 
Harrell, 323. 

5. A judgment against an administrator 
in another State is not such evidence as will 
authorize a judgment against the succession 
here. The debt must be proved by the 
usual evidence. Per Curiam: In contem- 
plation of law there is no privity between 
the foreign administrator and curator here, 
at least in a case where the sole property 
here is real estate, and as such sub- 
ject to the jurisdiction of this State. Sar- 
gent v. Davis, 353. 

6. Services rendered by counsel, neces- 
sary for the settlement and partition of a 
succession, enuring to the benefit of all the 
parties in interest, must be borne by the 
succession. Succession of Whitehead, 396. 

7. The presenting of a claim to the rep- 
resentative of a succsssion is in the nature 
of an amicable demand, and is governed by 
the same rules. Dubuch v. Wildermuth, 
407. 

8. Where a claim against a succession is 
liquidated, the creditor is not required to in- 
stitute an action in the ordinary against 
the succession to enforce payment; he may 
—_— summarily by rule. C. P. 991, 
992. Jb. 


IV. Attorney of Absent Heirs. 
9. There must be proof of the existence of 


absent heirs, to authorize the appointment 
of an attorney to represent them. In the 





absence of such the appointment will 
be revoked as illegal. Lucey v. Newport, 


226. 
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V. Administraiors and Curators. 


10. Anheir, present or represented, is 
entitled to the administration of a succession 
io erence to the surviving husband or 
wife. ©.C.1114. Succession of William- 
son, 261. 

11. Where a curator of a vacant succes- 
sion fails to comply with a judgment order- 
ing him to pay into the treasury of the 
State a balance remaining in his hands, he 
will be liable, in an action against him by the 
heirs, for interest on the balance from the 
day on which it should have been paid into 
the treasury. Sargent v. Davis, 353. 

12. Ao administrator will not be liable 
personally for the costs of a probate sale 
made at his instance to effect a partition, 
though subsequently set aside for informali- 
ties, where the proceedings to effect it were 
conducted by counsel, contradictorily with 
the heirs, and the sale was made under a de- 
cree of court. Having proceeded in good faith, 
and used the precautions which prudence 
8 ed, the error cannot be imputed to 

igence, nor render him personally an- 
swerable. Succession of Whitehead, 396. 

13. Where an administrator, in the ex- 
ercise of a sound discretion, deems it neces- 
sary for the security of the property under 
his administration that it should be insured, 
it is his duty to insure it, and the costs must 
be borne by the succession. Ib. 

14. Though an administratrix was au- 
thorized to employ counsel, and the amount 
allowed the judge, in homologating a 
provisi tableau of distribution, appears 
to be just, the services having been neces- 

or the settlement of the succession, 
rendered for the general benefit of the 
creditors who are bound to remunerate the 
attorney, yet where no contract is shown 
for a fee, and no sum appears to have been 
paid to the attorney, and the claim is pre- 
sented in the shape of an allowance, courts 
will be prohibited from making it, by article 
71 of the Constitution. Succession of Hol- 
bert, 436. 

15. Where a succession, which owes no 
debts, consists of property susceptible of 
immediate division, and all the heirs are 
present, and one of the heirs of age and 
the tutrix of the minor heirs oppose the 
appointment of any administrator, insis- 
ting on an immediate partition, and the ap- 
pointment of an administrator will only pro- 
duce unnecessary expense and delay, no 
such appointment should be made. Article 
Se of the Civil Code, which provides that 

there are several heirs, some of 


whom have accepted unconditionally and oth- 
ers who claim the benefit of the term for de- 
liberating, an_ inventory shall be made, and 
an administrator appointed to manage the 
effects of the succession until a partition be 
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made among the heirs, must be considered 
as modified by article 976 of the Code of 
Practice, which requires the appointment 
of an administrator only in case some of 
the creditors require it. Per Curiam: 
Even in case there are no debts, we do not 
undertake to say that an administrator can- 
not be appointed. There may be cases in 
which such an appointment would be ad- 
vantageous, nay necessary, to the interests 
of a succession; and the propriety of sub- 
jecting the succession to sucha charge, 
must rest with the discretion of the judge, 
on the facts before him. Succession of 
Slory, 502. 

16. Where two persons qualify as joint 
administrators of a succession, and there is 
no severance of their duties, they will be 
responsible, in solido, for the proceeds of 
the sale of the effects of the succession 
which have come into their hands. In such 
a case the administrator who seeks to re- 
lieve himself from responsibility for a dilap- 
idation of the funds received, must show 
that it was occasioned by no neglect of duty 
on his pa There ie no reason why the 
rule of responsibility in solido, established 
by article 1674, in case of a joint adminis- 
tration by executors, should be confined ex- 
clusively to that class of administrators. St, 
André v. Rachal, 574. 

17. Interest is due on any balance found 
to be owing by an administration to a suc- 
cession, from the date of the judgment es- 
tablishing the debt. The amount must be 
considered as due ex contractu. Jb. 

18. An administrator has no authority to 
make admissions as to the value of the hire 
of slaves, the amount of which is, claimed 
from the succession in his hands. Orr v. 
Thomas, 582. 

19. Where a succession is solvent, and 
the whole property of which it is compo- 
sed is under the care of the’administrator, 
he is authorized to make any necessary ad- 
vances for the support of the surviving wid- 
ow in community and of the minor heirs; 
but such advances must be charged to the 
widow and the minor heirs, who, on a par- 
tition of the succession, will be considered 
as having received the amount so advanced 
on account of their shares, and the adminis- 
trator will be entitled to credits accordingly. 
Succession of Broadaway, 591. 

20. The only charge to which a succes- 
sion can be subjected for its complete ad- 
ministration is two and a half per cent on 
the amount of the inventory, after deduct- 
ing therefrom bad debts. C. C. 1062, 1187, 
1188, 1676. Succession of » 624. 

21. A curator of a succession, who re- 
linquishes his trust without having comple- 
ted the administration, but after selling all 
the property of the succession, can claim 
commissions only on the amount he has re- 

















ceived, and on debts which he has made 
diligent, though unavailing, eftorts to collect, 
but which he has placed in a condition no 
longer to require the agency of his success- 
or, by ascertaining them to be desperate or 
otherwise. 1b. 

22. The release of the svreties of an ad - 
ministratrix authorizes the heirs or creditors 
to compel her te give new security, but does 
not deprive her of the right to collect the 
debts of the succession, until removed from 
office. Norris v. Fristoe, 646. 


See Evipence, 24, 28. OBLIGATIONs, 2. 


VI. Sale of Effects. 


23. Where a purchaser of property sold 
at a succession sale refuses to take it and 
pay the price, no new order of court is 
necessary to authorize the executor to re- 
sell it @ sa folle enchére. Per Curiam: The 
authority to sell having been once obtained, 
it was his duty to complete the sale, the co- 
ercive measures established by law for en- 
forcing payment of the price being left to 
his discretion. Duncan v. Armani, 84. 

24. Where the conditions announced at a 
sale of land, and stated in the procés-verbal, 
show clearly that it was intended that the 
property should remain mortgaged to se- 
eure payment of the notes given for the 
price, the effect of an adjudication, made 
upon those conditions, will be at once to 
eonvey title and create a mortgage. It was 
not necessary to the perfection of the title 
that the adjudication should have been fol- 
lowed by a separate act, signed by the par- 
ties (C. C. 2601); and the procés-verbal of 
a sale, made under the authority of the 
Court of Probates, ig full evidence of the 
mortgage retained, and when signed by the 
purchaser and parish judge, in the pres- 
ence of two witnesses, imports a confession 
of judgment. Neither the signature of the 
administrator of the succession, nor of any 
agent for him, is necessary to complete the 
purchaser’s title, nor to give to the procés- 
verbal the authenticity required to author- 
ize an order of seizure and sale. Brooks 
v. Walker; 150. 

25. The purchaser of the property of a 
succession cannot plead in compensation a 
debt due to him by the deceased. 
ministrator cannot assent to such an extin- 
guishment of the debt, in violation of the 
rights of other creditors. Jb. 

26. The court having jurisdiction in the 
matter of a succession may order so much 
of the property to be sold, at the instance of 
a debtor, as may be necessary to satisfy his 
demand. Such an order may be applied 
for by rule ; it is not necessary that the pro- 
ceeding should be by petition. Dubuch v. 

Wildermuth, 407. 


See Manpare, 4. 
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VII. Tableau of Distribution. 


27. An opposition to a tablea of distribu- 
tion of the effects of a succession, present- 
ed after the decree for its ion had 
been rendered, is too late. The fact that 
the opposition was presented a few mo~- 
ments after the decree was rendered, does 
not change the ease. Succession of Macarty, 


28. The law fixes a period within which 
an opposition to a tableau of distribution of 
the effects of a succession must be made ; it 
can only be made afterwards, where the 
proceedings have been suspended. But 
when judgment of hemologation has been 
pronounced, creditors who deem them- 
selves injured by it ean only be relieved b 
a new trial; and this cannot be allowed, 
where the opposition has not been filed until 
judgment of homologation had been pro- 
nounced. Jb. 

29. A decree for distribution among the 
heirs of the proceeds of a succession, wilf 
net be binding upon them without citation, 
ner will they be bound, without citation, by 
an allowance of commissions te the execu~ 
tor made in a tableau of distribution. 16. 

30. The. liability of a surviving wife for 
the debts of the succession of her husband 
resulting from acts of i intermed- 
dling, cannot be enforced by an opposition te 
a tableau of distribution presented by her as 
his administratrix; it must be established in 
a separate action, In presentihg a tableau 
she acts in her representative capacity, and in 
the litigation which may arise upon it, she can 
only be held to a strict aceountability for the 
property confided to her administration. 
Succession of Mouton, 561. 


See Cessio Bonorum, 10. 


SUMMARY PROUEEDINGS. 


1. The right to proceed by rule implies 
the pendency of a suit between the i 
and is confined to incidental matters which 
arise in the progress of the contestation, ex- 
cept in certain cases in which a summary 
proceeding is ex allowed by law. 
-s a 206. er v. Doane, 434. 

2. The right to resort to summary pro- 
ceedings cannot be extended beyond > al 
cases in which it is expressly au by 
law. C. P. 98, 170, 754, 756. Baker v. 
Doane, 434. 


See Sequestration, 4. 


’ 26. 
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SURETY. 


1. Wherever security is given under af 
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f court, it ¥ what , is ig ed - 
e on security. ead v. 
2. 7 
2. domicil of judicial sureties is re- 
quired by law to be within the jurisdiction 
the court in which the suretysbip is un- 
dertaken ; and such sureties, though their 
domicils be beyond the jurisdiction of the 
court, by entering into sucha contract ren- 
o themselves amenable to its jurisdiction. 
3. There are no presumptions against 
sureties ; they can only be held to the pre- 
cise terms of their obligation. C.C. 3008. 
Freeland v. Briscoe, 255. 
4. A surety Will be (ogee shore be 
cannot, upon payment, be subrogated to 
+ of the creditor. C. C. 3021, 3022. 


5. Suretyship is a contract which carries 
with it lesion, by its very nature. Siale 
Bank v. igation Co., 294. 

6. Where the directors of a bank, in con- 
sequence of a private loss sustained hy 
their cashier, make him a payment of his 
salary for six months in advance; and he af- 
terwards pays himself a second time, by 
monthly instalments for the same period, 
the on his official bond, who had bound 
himself for the faithful performance of his 
duties by the cashier, and to save the bank 
harmless from any negligence or misconduct 
ot his, and that the latter should render a 
faithful account of ali monies and effects 
committed to his charge, will be bound for 
the deficiency. Such an advance of salary 
cannot release the surety. Menard v. Da- 
vidson, 480. 

7. Where a surety compromises with the 
’ ereditors, and settlesthe debt on payment 
of ape, he cannot recover from his princi- 
pal the whole amount of the debt. A surety 
1s not itted to speculate on his princi- 
a he gain on a compromise made by 

im ipures to the benefit of the principal, 
Pickett v. Bates, 627. 

8: Where a surety has extinguished the 
claim of the creditor by a compromise, he 
must establish the terms of the arrangement 
is a him to recover against the princi- 

9. Sureties are entitled to relief for partial 
dpe made by them. The pe: of 

principal towards a surety is not indivi- 
sible. Ib 

10. Defendant bound himself as surety 
ona bond in favor of a bank, which recites 
that: “* Whereas J. D. has been appointed 
note clerk, tocontinue in office during the 
will of the nt, or any future board of 
directors of the said bank: now the condi- 
tion of this obligation is, that if the said J. D. 
shall well, truly, and faithfully do and per- 
form the duties of said office of note clerk, 
- shall render a. faithful account of all monies 
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and effects committed to his charge or under 
his control, and generally shall save the said 
bank harmless on account of any aogianece 
or misconduct of him, the said J. D., then 
this obligation to be void, else to remain in 
full force.” Thedirectors of the bank were 
elected annually. D. embezzled from the 
banka sum exceeding the amount of the 
bond, but no part of it was taken until more 
than twelve months after his appointment. 
In an action against the surety on a bond: 
Held, that the office was not an annual one; 
that it does not follow because the directors 
are tobe elected annually, that the clerks and 
servants of the bank hold their offices by the 
same tenure, they being clerks and servants 
of the corporation and not of the directors 
who appoint them; that the bond itself shows 
that the surety contemplated the continu- 
ance of D. in office beyond the year; and 
that the fact of the defalcation occurring 
more than twelve monthsafter the appoiat- 
ment, cannot discharge the surety. Nor 
will he be discharged by the mere fact of a 
neglect of duty on the part of the cashier of 
the bank, in consequence of which the clerk 
was enabled to embezzle funds of the bank, 
where there was no knowledge by the direc- 
tors of such neglect, and no fraud on their 
part. The by-laws of the bank providing 
fo# periodical examinations of its affairs 
formed no part of the contract with the 
surety; they are merely directory to the 
managers of the bank. Siale "Bande v 
Ledoux, 674. 

11. Where the surety in a bond given 
for the faithful discharge of the duties of 
an officer of the bank, on being informed 
by the bank of an embezzlement committed 
by the officer, before paying any portion of 
the amount embezzled, requires the bank 
to arrest the principal under the stat. of 28 
March, 1840, and the bank refuses to do so, 
the surety will not, in the absence of any 
indication of a fraudulent connivance at the 
escape of the clerk, be thereby discharged. 
C. C. 3030. It was the — of the surety. 
if he desired to avai! himself of the chances 
of a restoration of the amouut embezzled 
resultitg from,an arrest of the principal, to 
have paid the amount for which he was lia- 
ble, and to have exercised himself the rights 
of the bank. Jb. 

12. Interest will be allowed from judicial 
demand on the amount found due to the 
plaintiffs in an action sgainst the surety on 
the official bond of the officer of a. bank, 
for an amount embezzled by the latter from 
the bank. 6. 


See Aprea., 11, 16 to 20. 
CHANGE, ETC., 12, 13, 31. 
Tions, 11. Criminat Law, 
Evipence, 23. Insuncrion, 5, 12. 
Manpate, 2, 6. Marriace,19. Par- 
MENT, 1, 4, 8,10. SequesTRraTio‘, 3, 7- 


Bitts or Ex- 
Corpora- 
1l, 37. 
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TAX. 


1. Art. 127 of the constitution relates to 
State, and not to municipal, taxes. Lafay- 
elte v. Cummins, 673. 

2. The stat. of 20 April, 1846, which au- 
thorizes (s. 19) the city council of Lafay- 
ette to “lay and collect upon trades, occu- 
pations, and professions, such other taxes, 
not specified in this act, which, in their 
opinion, may be required by the wants of 
said city, and the imposition and collection 
of which may not be inconsistent with the 
constitution and laws of the United States 
or of this State,” containing no prohibition 
of discri:nination in the objects of taxation, 
a tax imposed by an ordinance on certain 
enumerated trades and professions, cannot 
be considered illegal or unconstitutional, be- 
cause other trades and professions are not 
taxed, where the tax on the enumerated 
trades or professions is imposed on all per- 
sons exercising such trades -or professions. 


TRANSACTION. 


1. Where a compromise between a deb- 
tor and creditor stipulates that the latter 
shall receive payment of several notes, 
with the interest due on them, in treasury 
warrants at par, and provides for the trans- 
fer of bank-stock and for other payments in 
money an alleged error in charging the 
debtor with interest on one of the notes 
from maturity only, when it was due from 
its date, consisting in the term from which 
the interest was calculated, is one of fact, 
and not of calculation; and where the 
agreement has been executed, the note 
given up, and the other debts paid in ac- 
cordance with its terms, the creditor, who 
does not sue to rescind the compromise, 
cannot rate this item from the rest, cor- 
‘rect the error, and leave the rest of the 
transaction in full force. Roberison v. Wil- 
cox, 94. 

2. B., who was a surety for A., a collec- 
tor.of taxed due to the United States, hav- 
ing executed a note, secured by mortgage, 
for the payment of an amount due by A. to 
the United States for taxes, the latter con- 
veyed to B. all his property, of every de- 
scription, authorizing him to hold or dispose 
of the same until the debt and incidental 
expenses should be paid. Some litigation 
having grown out of this conveyance, the 
parties terminated their disputes by a com- 
promise, by which a part of the property 
was given back to A., and B. assumed to 
pay a debt due by A., and to him 
against any claim on the part of the United 

99 





786 


States; the rest of the property was aban- 
doned in full ownership to B. The act of 
compromise recites that A. releases to B. 
‘all rights which he had or may have gene- 
rally against the United States, of whatso- 
ever nature, consenting that B. may use 
them as he may see fit;” and further that 
B. gives to A. a full discharge forthe amount 
paid by the former to the United States, 
acknowledging himself satisfied therefor, 
and “renouncing in favor of A. all the rights 
he has or may have against him in virtae of 
his subrogation to the rights of the United 
States.” The heirs of B. having subse- 
uently obtained the pagsage of an act of 
Goagrens by which the amount paid by him 
was refunded to them on the ground of its 
having been illegally collected from their 
ancestor, but not upon that of its not having 
been due, the heirs of A. sued them to re- 
cover the property conveyed to B., or an 
equivalent in money, in consequence of the 
heirs of the latter having recevered from the - 
United States the amount paid by him: 
Held, that the debt due by A. to the United 
States was extinguished by payment, and 
was unaffected by the act of Congress and 
the payment to the heirs of B., the govern- 
ment having no power to revive the debt of 
A. without his consent; that, by the pay- 
ment made by B. to the United States, A. 
became the debtor of B., and no longer 
owed the United States, B. having guaran- 
tied him against all claim on their part, and 
that by the compromise he was entirely dis- 
charged ; that, in consequence of A.’s re- 
lease from his debt to the United States, 
there was no failure of the consideration of 
the compromise ; that the heirs of A. can- 
not be injured, nor can they profit, by the 
repayment made by the United States. 
Thompson vy. Chrétien, 116. . 

3. A compromise may be made under the 
form of an onerous donation ; and, in such 
a case, it will be subject only to the rules 
applicable to commutative contracts. Dela- 
bigarre v. Second Municipality, 230. 


See Donations, 21. Evipence, 52. 
JupemMENT, 3. 


TUTORSHIP. 


1. The legal mortgage of a minor will 
attach to the undivided share of the tutor in 
the immovables of a succession as soon as 
he accepts it, subject to the right of priority 
of the creditors of the succession; and 
where those immovables are divided in kind, 
the mortgage will be restricted to his share ; 
but where they have been sold at public 
auction, the mortgage will attach to the pro- 
ceeds to the extent of the share of the tu- 
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tor. Stat. 27 March, 1843, s. 2. 
Bank v. Marin, 34. — 

_ 2. Advances made by an under tutor for 
the use of minors, not authorized by a de- 
cree of court rendered on the advice of a 
family meeting, will give him no claim against 
the minors beyond their revenues. Bar- 
barin v. Barbarin, 263. 

3. Where a tutor has taken a suspensive 
appeal from a judgment which he deemed 
erroneous, he is without authority subse 
quently to acquiesce in the judgment, by 
voluntarily executing it, to the prejudice of 
the minor. A voluntary execution, under 
soch circumstances, will not authorize the 
dismissal of the appeal. Succession of 
Flower, 292. 

4. A sale made without the or une 
prescribed by law, by a tutor, of the im- 
movable of his pupil, is absolutely null; but 
may be ratified by the minor, after majority, 
expressly or by implication. Vaughan v. 
Christine, 328. 

5. Where one who had caused herself 
to be appointed a tutrix, takes possession, 
by virtue of her appointment, of slaves be- 
longing to her pupil, converts their labor to 
her own use, and when called upon to ac- 
count denies the existence of the trust, 
contests the title of her pupil to the slaves, 
and claims as her own the fruits of their 
labor, she will not be allowed commissions 
on the amount recovered from her for the 
hire of the slaves, which cannot be con- 
sidered, within the meaning of art. 342 of 
the Civil Code, as revenues accruing to the 
minors through her care and labor. Jb. 


Union 


TUTORSHIP. 


perty/as surviving partner, he will not be 
allowed a commission of ten per cent on 
the gross proceeds of the sale of the crops 
made by him, as commissions on the reve- 
nues of the minor under art. 342 of the 
Civil Code. Per Curiam: ‘Vhe defendant 
was administering the property of the part- 
nership as surviving partner, and not as tu- 
tor of the minor, who, as a beneficiary heir, 
was only entitled to what might remain af- 
ter payment of the debts. As administra. 
tor he was entitled to two-and-a-half per 
cent on the monies that came into his hands. 
Heath v. Lambeth, 362. 

8. The tutrix and co-tutor of a minor, 
to whom a donation had been made void in 
form, but which was subsequently ratified 
by the heirs of the donor, cannot, by con- 
senting to a restitution of its value, alienate 
what had become the property of the mi- 
nor. Deschapellesv. Labarre, 522. 

9. The prohibition to tutors to purchase 
the property of their wards, contained ir 
art. 327 of the Civil Code, is not affected by 
any thing in the stat. of 10 March, 1834, s. 
4, or that of 28 March, 1840. The stat. of 
1834 relates to defects of form, and the 
provisions of the second do not embrace tu- 
tors. Orr v. Thomas, 582. 

10. A tutor who employs, for his own 
advantage, slaves belonging to his pupil, or 
occupies land belonging to him, will be bouad 
to the latter for any profits which might 
have been derived from hiring the slaves,tor 
letting the lands, to a third person. C. C. 
327, 328. Glenn v. Elam, 611. 

11. Where a tutor, without authority, 





6. Where in the account rendered by a 
tutor in an action to compel an account, cer- | 
tain notes given by the purchaser of proper- 
ty of the minor are stated to be not yet | 
settled, in consequence of a suit relative to | 
the property, and they are not produced, | 
and no evidence is offered as to their securi- | 
ty, and no demand of payment of the notes | 
is proved to have been made, nor suit insti- | 
tuted, nor other attempt to recover them, | 
evidence will not be received to show the dis- | 
turbance of title by the suit, but judgment 
will be rendered against the tutor for their | 
amount. Per Curiam: We will net per- 
mit a tator to plead for others, who are si- 
Jent, against his pupik Courmes v. Mazent, | 
335. : 
7. Where, on the dissolution of a parti- 
cular partnership by the death of one part- 
ner, the partnership was largely indebted to 
a commercial firm of which the surviving 
partner was a member, and to whom the_ 
revenues of the property were to be paid 
for the reimbursement of their advances, 
and the survivor qualifies as tutor of the 
minor heir of t eased, and continues 
to manage the , articular partnership pro- 


compromises the interest of his pupil in a 
promissory note, he will not be liable for the 
nominal amount of the portion of the note 
due to his pupil, but for its fair value at the 
date of its illegal alienation by him. C. C. 
333. Ib. 

12. Where a tutor involves the estate of 
his pupil in a litigation which is judicially 
pronounced to have been vexatious, and for 
which the estate is compelled to pay dama- 
ges, he must be charged with the amount of 
the damages. Jb. 

13, Where the amount due from a tutor 
has been ascertained by a judgment, inter- 
est is due on the amount from the date of 
the judgment. Ib. 

14. A tutor who has neglected to invest, 
in the name of the minor, the excess of the 
revenues of the latter over his expenses 
whenever such excess amounts to $500, is 
liable for legal interrest on such excess. C. 
©2341. Stat. 19 February, 1825. In ad- 
justing the accounts of the tutor the entire 
revenues of the pupil, including any interest 
which the tutor may have become liable to 
pay under art. 341 and the stat. of 1825, 
are tobe computed annually; and the ex- 
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cess of the revenues of the minor over his 

expenses, is to be considered as forming, 

from that date, a part of his capital in the 

hands of the tutor, and upon that excess, 

when it amounts to $500,the tutor owes le 

a if he fail to invest it as required by 
w. 3 


See Parent anv CHILD. 
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USUFRUCT. 


See Donations, 11, 12. Marriace, 13, 
14, 15. 


WARRANTY. 
See Sang, II. 


END OF VOLUME III. 
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Page 10, line 6 ftom top, for 1840 substitute 1846. 
34 — 17 —— bottom for individual substitute undivided. 
53 — 10 —— top for 29 substitute, 28. 
123 — 20 —— — — were —— was. } 
151 — 19 —— — — after authenticity for of substitute required to authorise. 
212 — 14 —— — — for the State substitute this State. 
265 — 13 —— — — Walsh substituie Welsh. 
294 — 21 from bottom for they were substitute it was. 
335 — 11 —— ——— after will insert not. 
377 — 22 from top, for 2457 substitute 2497. 
436 — 22 from top, for and substitute of. 
460 — 18 from bottom for 3508 substitute 3503. 
462 — 12 from top, for these substitute their. 
487 — 6 —— — for 760 substitute 700. 
494 — 14 -—— — 1589 substitute 1509. 
503 — 7 from bottom, for 575 substitute 576, 
504— 2 —— — —., for them substitute him. 
— — 11 — ——, for Hall substitute Hale. 
616 — § —-——., for 547 substitue 567. 
§29 — 22 —- ———, for 25 substitute 27. 
533 — 22 from top, for this substitute the. 
540 — 13 —— ——_,, for 1848 substitute 1847. 
542 — 15 —- ——, after Code insert of Practice. 
577 — 12 from bottom, for indorsee substitute indorser, 
599 — 11 —_- ———_-, for 1809 substitute 1807. 
623 — 5—— ———-, for 29 substitute 20. 
640 — 8 — ———-, for rendered substitute recorded. 








